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INTRODUCTION 

On  the  22nd  day  of  May,  1980,  the  Ombudsman  presented  his  Seventh 
Report  to  the  Speaker  of  the  Legislative  Assembly.  The  Committee  considered  this 
Report  and  other  outstanding  matters  during  the  weeks  of  June  30th  and  July  7th, 
1980.    During  that  period   it  heard  from  24  witnesses  and  received  exhibits. 

On  the  11th  day  of  October,  1979,  the  Seventh  Report  of  the  Select 
Committee  on  the  Ombudsman  was  tabled  in  the  Legislative  Assembly  by  its 
Chairman,  Patrick  D.  Lawlor,  Q.C.  On  the  22nd  day  of  November,  1979  the 
Committee's  Report  on  motion  by  Government  House  Leader,  The  Honourable 
Thomas  Wells,  was  considered  by  the  Committee  of  the  Whole  House.  The 
Legislative  Assembly  then  received  and  considered  the  Report  of  the  Committee  of 
the  Whole  House  which  Report  concurred  in  the  17  recommendations  contained  in 
the  Committee's  Seventh  Report.  Thereupon  the  Legislature  ordered  that  the 
Seventh  Report  of  the  Select  Committee  be  received  and  adopted. 

This  process  further  entrenched  the  commitment  of  the  Legislative 
Assembly  of  the  Province  of  Ontario  and  this  Select  Committee  to  the  Ombudsman 
and  the  functions  which  he  and  the  office  perform  for  the  people  of  the  Province  of 
Ontario.  Against  the  background  of  that  commitment  the  Committee  reminds 
everyone  of  the  following  as  expressed  in  the  Seventh  Report: 


"This  Committee  is  now  confident  that  a  procedure  has  been  attained 
whereby  the  Ombudsman  can  attempt  to  invoke  his  "ultimate  sanction" 
in  such  situations  wherein  a  governmental  organization  has  neglected  or 
refused  to  implement  a  recommendation  made  by  him  in  one  of  his 
reports.  As  will  be  discussed  later  in  this  Report  (See  pages  1  to  9), 
there  is  some  disagreement  among  members  of  the  Legislative  Assembly 
as  to  the  legal  force  and  effect  of  an  Order  of  the  Legislative  Assembly 
adopting  one  of  this  Committee's  reports. 
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The  weight  in  law  that  an  Order  of  the  Legislature  adopting  a  Select 
Committee's  report  and  recommendation  is,  in  the  Committee's  opinion, 
not  the  critical  issue  in  this  discussion.  That  critical  issue  is  best 
expressed  by  the  Attorney  General  in  a  letter  to  the  Chairman  of  this 
Committee  dated  July  <fth,  1979  as  to  what  is  "the  best  way  to 
implement  recommendations  of  the  Ombudsman  and  the  Select 
Committee.".  Certainly  the  discussion  should  not  be  centered  upon  the 
possible  consequences  of  a  failure  or  refusal  to  implement  such 
recommendations,  but  upon  the  "best  way"  that  the  governmental 
organizations  affected  thereby  are  to  implement  those 
recommendations. 

The  Committee  hopes  that  any  governmental  organization  affected  by 
such  a  recommendation  adopted,  by  the  Legislature,  would  be  loathe  not 
to  implement  that  recommendation  as  quickly  as  possible.  If  that  were 
not  the  case  it  would  have  a  serious  undermining  effect  on  the  integrity 
of  the  Legislature  and  the  respect  which  all  governmental  organizations 
must  have  therefor.  Certainly  any  governmental  organization  who 
embarks  upon  a  technical  "word  game"  with  respect  to  the  legal  effect 
of  the  legislative  action  is  demonstrating  a  profound  disrespect  for  both 
the  concept  of  the  Ombudsman  in  the  Province  of  Ontario  and  the 
Legislative  Assembly." 

In  general  terms,  governmental  organizations  which  have  been  affected 
by  recommendations  of  this  Committee,  adopted  by  Order  of  the  Legislative 
Assembly  have  complied  with  those  recommendations  without  debate  on  the  nature 
and  extent  of  their  legal  obligation  so  to  do.  Such  compliance  is  the  only  way  that 
the  Ombudsman  in  Ontario  can  meaningfully  serve  the  people.  If  every 
recommendation  issued  by  this  Committee  and  adopted  by  Order  of  the  Legislative 
Assembly  was  subjected  to  a  legal  debate  on  the  legal  obligation  of  the  govern- 
mental organization  to  comply,  the  entire  process  would  grind  to  a  halt  and  the 
office  of  the  Ombudsman  would  not  be  viewed  as  an  institution  created  for  the 
ultimate  benefit  of  the  people  of  Ontario. 

The  Committee  recognizes  that  there  will  be  occasions  when  a  govern- 
mental organization  will  continue  to  disagree  with  the  substance  of  an  Ombudsman 
report  and  recommendation,  which  the  Legislative  Assembly  has  by  Order  approved 
and  adopted  with  the  assistance  of  this  Committee.   Where  those  occasions  arise  the 


(II) 


Committee  urges  the  governmental  organizations  affected  to  comply  with  the 
Committee's  recommendation  expeditiously  as  they  would  any  other  legal  obligation. 
To  do  otherwise  will  be  to  cause  unnecessary  strain  on  the  entire  process  involving 
the  Ombudsman,  this  Committee  and  the  Legislative  Assembly.  To  do  otherwise 
would  undermine  the  work  of  the  Legislative  Assembly  and  the  democratic  process 
represented  thereby. 

These  occasions  when  they  arise,  represent  the  reality  of  the 
Ombudsman  process  in  the  Province  of  Ontario.  This  reality  deserves  continued 
support  by  all  those  affected  thereby  -  by  the  Committee,  in  fulfilling  its  terms  of 
reference  as  particularly  expressed  in  the  introduction  of  its  Seventh  Report;  by  the 
Legislative  Assembly  of  the  Province  of  Ontario  in  giving  the  Select  Committee's 
reports  full  and  serious  consideration  and  debate  and  ultimate  adoption  by  Order; 
and  by  the  governmental  organizations  in  question  which  must  recognize  that  once 
the  Legislative  Assembly  has  "spoken"  in  the  form  of  an  Order  adopting  a  report  of 
the  Select  Committee,  they  must  immediately  as  the  circumstances  permit  comply 
therewith  without  further  question. 

The  Seventh  Report  of  the  Ombudsman  represents,  in  the  Committee's 
opinion,  the  beginning  of  a  new  phase  for  the  Ombudsman  and  his  office.  This  is  the 
first  report  made  to  the  Legislative  Assembly  on  a  twelve  month  period  of 
operation.  It  represents  a  consolidation  of  many  items  referenced  in  previous 
Ombudsman  reports.  It  reports  relevant  issues  with  clarity  and  a  conciseness  which 
has  permitted  a  clearer  understanding  of  the  work  of  the  Ombudsman.  It  has  also 
made  this  Committee's  job  easier  to  perform. 

It  is  not  coincidental  that  the  changes  noted  in  the  Ombudsman's  Report 
can  also  be  found  in  the  organization  and  operation  of  the  Ombudsman's  office.    The 
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Committee  has  observed  a  general  "tightning  up"  of  operations  and  an  increased 
awareness  of  his  staff  at  all  levels  of  the  very  important  functions  which  they  are 
assisting  the  Ombudsman  to  fulfil. 

The  Committee  is  not  suggesting  that  the  Ombudsman's  office  is  without 
problems.  There  is  still  the  concern  over  the  length  of  time  required  to  process 
complaints,  particularly  in  the  area  involving  the  Workmen's  Compensation  Board. 
Such  matters  will  require  an  intense  amount  of  effort  and  dedication  by  all 
concerned  to  provide  and  maintain  a  level  of  service  to  which  the  people  of  Ontario 
are  entitled.  The  Committee  is  optimistic  that  the  Ombudsman  and  his  office  can 
meet  the  challenges  ahead.  The  Ombudsman  is  assured  of  the  continued  support  and 
assistance  of  this  Committee  as  he  meets  those  challenges. 

The  Committee  wishes  to  commend  the  governmental  organizations 
which  have  recently  appeared  before  it  or  have  otherwise  assisted  it  for  the  purpose 
of  responding  to  various  matters  contained  in  the  Ombudsman's  Seventh  Report.  In 
general  terms  the  governmental  organizations  have  demonstrated  a  sincere  respect 
and  support  for  the  office  of  the  Ombudsman  and  this  Committee.  That  is  so 
whether  the  governmental  organization  has  agreed  or  disagreed  with  the 
Ombudsman  or  the  Committee  on  any  particular  matter. 

The  Committee  commends  all  such  governmental  organization  for  their 
efforts  towards  a  working  relationship  with  the  Ombudsman  and  this  Committee 
which  ultimately  will  best  serve  those  for  whom  the  office  of  the  Ombudsman  was 
created  -  the  people  of  the  Province  of  Ontario.  The  Committee  looks  forward  to 
further  expanding  and  approving  these  working  relationships. 

On  the  29th  of  May,  1980  the  Legislative  Assembly  of  the  Province  of 
Ontario  adopted  by  Resolution  the  following  motion  by  Mr.  James  Renwick,  Q.C., 
M.P.P. 
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"That  this  assembly  request  the  select  committee  on  the  Ombudsman  to 
consult  with  the  United  Nations  Commission  on  Human  Rights,  Amnesty 
International  and  the  International  Commission  of  Jurists  and  others,  if 
advisable,  with  a  view  to  reporting  to  this  assembly  may  act  to  make  its 
voice  heard  against  political  killings,  imprisonment,  terror  and  torture." 

This  represents  a  departure  from  the  usual  function  which  the  Assembly 
has  asked  this  Committee  to  perform.  Strictly  speaking  it  does  not  involve  the 
Ombudsman  or  his  office  in  any  way. 

The  Committee  has  already  met  with  key  representatives  of  the  three 
organizations  mentioned  in  the  Resolution.  It  will  meet  in  the  very  near  future  with 
key  representatives  of  other  organizations  in  Canada  who  are  committed  to  the 
letter  and  spirit  of  the  Resolution. 

The  Committee  has  reported  in  more  detail  on  its  work  to  date  in  Part  I 
of  this  Report.  However,  the  Committee  intends  early  in  the  new  year  to  issue  a 
special  report  to  the  Legislative  Assembly  with  recommendations  that  it  considers 
most  appropriate  to  the  issues  raised  by  the  Resolution. 

The  Committee  wishes  to  advise  that  what  is  emerging  from  its 
consideration  of  these  issues  is  a  sense  that  something  of  a  continuous  and 
permanent  nature  is  required  of  this  Assembly  to  give  effect  to  the  concerns 
expressed  by  those  who  participated  in  the  debate  on  May  29,  1980.  The  special 
report  will  focus  on  the  form  which  in  the  Committee's  opinion,  will  best  serve  the 
need. 
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PART   I 

RESOLUTION   OF  THE  HOUSE 
DATED   MAY   29TH,    1980 


On  the  29th  of  May,  1980  the  Legislative  Assembly  passed  by  Resolution 
the  motion  of  Mr.  James  Renwick,  Q.C.,  M.P.P.: 

"That  this  assembly  request  the  select  committee  on  the  Ombudsman  to 
consult  with  the  United  Nations  Commission  on  Human  Rights,  Amnesty 
International  and  the  International  Commission  of  Jurists  and  others,  if 
advisable,  with  a  view  to  reporting  to  this  assembly  on  ways  in  which  this 
assembly  may  act  to  make  its  voice  heard  against  political  killings, 
imprisonment,  terror  and  torture." 

During  the  month  of  September  the  Committee  met  with  Canadian 
senior  representatives  of  the  three  groups  referred  to  in  the  resolution.  Those 
discussions  were  elevating,  illuminating,  and  in  some  instances  quite  moving. 
Without  exception  those  who  appeared  supported  the  spirit  and  substance  of  the 
Resolution  and  urged  the  Committee  to  consider  for  recommendation  to  the 
Assembly  specific  steps  which  could  be  undertaken  by  the  Legislative  Assembly  to 
ensure  that  the  needs  and  concerns  inherent  in  the  Resolution  can  be  addressed  on  a 
continuous  and  permanent  basis. 

The  specific  suggestions  made  by  the  groups  of  course  vary  to  reflect 
their  particular  backgrounds  and  interests.  They  all,  however,  expressed  a  common 
theme:  that  this  Legislative  Assembly  has  a  right  and  a  duty  as  a  "citizen  in  the 
world  community"  to  take  appropriate  action;  to  make  appropriate  statements  and 
to  give  appropriate  support  wherever  in  the  world  "political  killings,  imprisonment, 
terror  and  torture"  occur. 

The  Committee,  early  in  the  new  year,  hopes  to  meet  with  the  following: 
Canadian  Council  of  Churches 
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Canadian  Branch,  International  Red  Cross 
Canadian  Civil  Liberties  Association 
Professor  W.S.  Tarnopolsky 
Ontario  Human  Rights    Commission 
Commonwealth  Parliamentary  Association 
Interparliamentary  Union 

To  provide  the  Legislative  Assembly  with  any  report  with  recommendations  which 
will  be  meaningful  and  truly  of  assistance  to  it  requires  input  and  advice  from  more 
than  the  three  referenced  in  the  resolution.  The  Committee  believes  that  the 
product  of  all  its  discussions  will  be  truly  representative  of  the  feelings  and 
concerns  held  by  the  people  of  Canada  and  the  province  of  Ontario  on  the  vital 
issues  raised  by  the  resolution. 

At  this  stage,  however,  the  Committee  has  already  formulated  an 
opinion  that  the  Legislative  Assembly  can  and  should  take  steps  to  give  the 
expressions  of  concern  as  articulated  in  the  Resolution  a  permanent  and  continuous 
ability  to  be  expressed.  The  form  that  this  should  take  has  not  yet  been  fully 
discussed  or  decided.  The  Committee's  special  report  in  the  spring  will  deal 
specifically  with  the  nature  and  extent  of  the  actions  which  the  Committee  decides 
the  Legislative  Assembly  should  take  to  "make  its  voice  heard"  against  the  action  in 
question. 
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PART  n 
SEVENTH   REPORT  OF  THE  SELECT  COMMITTEE 


A.       RESPONSES    FROM   GOVERNMENTAL   ORGANIZATIONS 
TO   RECOMMENDATIONS   CONTAINED   IN   THE  SELECT 
COMMITTEE'S   FIFTH,   SIXTH   AND   SEVENTH   REPORTS 

1.        WORKMEN'S  COMPENSATION    BOARD 

(i)         Complaint  #60,  Ombudsman's  Fifth  Report,  Apr.  78  -  Sept.  78 
Recommendation  #8,  Sixth  Report  of  Committee  -  May  31/79 

The  Committee  in  its  Sixth  Report  detailed  its  consideration  of  this 

complaint  made  intially  to  the  Ombudsman  on  April  14,  1976  as  follows: 

"This  complaint  concerns  a  decision  of  an  Appeal  Board  panel  of  The 
Workmen's  Compensation  Board  in  December,  1976  which  denied  the 
complainant's  application  for  benefits  for  symptoms  referable  to  the 
complainant's  low  back  disability.  The  Appeal  Board  panel  refused  to 
accept  that  a  relationship  existed  between  the  low  back  symptoms 
complained  of  and  the  compensable  injury  which  occurred  in  3anuary, 
1972. 

The  circumstances  of  the  complaint  and  the  Ombudsman's  investigation 
are  fully  set  out  in  the  text  of  the  Ombudsman's  Report. 

After  completing  his  investigation,  the  Ombudsman  formed  the  opinion 
that  the  Appeal  Board  panel  wrongly  concluded  that  there  was  no 
evidence  to  support  any  relationship  between  a  low  back  disability  and 
the  compensable  accident.  He  accordingly  recommended,  pursuant  to 
Section  22  of  The  Ombudsman  Act,  that  the  Appeal  Board  should  revoke 
its  decision  of  March  3,  1976  and  order  that  the  complainant  be  granted 
entitlement  to  a  permanent  disability  award  in  recognition  of  a  low  back 
disability. 

The  Workmen's  Compensation  Board  declined  to  accept  and  implement 
the  Ombudsman's  recommendation.  The  Board  is  of  the  view  that  the 
delay  between  the  compensable  accident,  the  symptoms  referable  to  the 
low  back  and  the  return  to  work  in  the  interval  supports  the  conclusion 
that  the  low  back  disability  was  not  occasioned  by  the  accident. 

The  Workmen's  Compensation  Board  however,  in  response  to  the 
Ombudsman's  recommendation,  has  appointed  a  medical  referee  to 
examine  the  issue  of  the  causal  relationship  between  the  compensable 
accident  and  the  person's  low  back  symptoms.  The  Committee  under- 
stands that  the  referee  has  only  just  begun  his  investigation.  It  further 
understands  that  The  Workmen's  Compensation  Board  has  requested  that 
the  referee  expedite  his  report. 
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The  Committee  is  of  the  opinion  that  there  was,  in  fact,  evidence 
available  to  the  Appeal  Board  panel  of  The  Workmen's  Compensation 
Board  upon  which  a  finding  of  a  causal  relationship  between  the 
compensable  accident  and  the  low  back  disability  could  be  made.  The 
Committee  considers  it  is  supported  in  this  opinion  by  the  actions  of  The 
Workmen's  Compensation  Board  in  causing  a  medical  referee  to  be 
appointed  to  inquire  into  and  assist  it  on  that  issue. 

The  Committee  supports  the  recommendation  of  the  Ombudsman  made 
to  The  Workmen's  Compensation  Board  in  this  matter.  THE 
COMMITTEE  THEREFORE  RECOMMENDS  THAT  THE  WORKMEN'S 
COMPENSATION  BOARD  REVOKE  ITS  DECISION  DATED  MARCH  3, 
1976  AND  ORDER  THAT  THE  COMPLAINANT  IS  ENTITLED  TO  A 
PERMANENT  DISABILITY  AWARD  RESPECTING  THE  LOW  BACK 
DISABILITY  FOR  THE  PERIODS  REFERENCED  IN  THE  OMBUDSMAN'S 
REPORT.  In  making  this  recommendation,  the  Committee  assumes 

that  The  Workmen's  Compensation  Board  will  be  guided  and  assisted  by 
the  report  of  the  medical  referee  in  assessing  the  amount  of  benefits  to 
be  paid." 

The  Workmen's  Compensation  Board  in  response  to  that  recommendation 
on  July  10,  1979  re-considered  its  decision  of  March  3,  1976.  The  Board  directed 
that  its  previous  decisions  be  revoked  and  allowed  the  complainant  the  benefit  of 
reasonable  doubt.  In  so  doing  the  Board  concluded  that  the  degenerative  back 
condition  which  pre-existed  the  compensable  accident  was  aggravated  at  the  time  of 
the  accident,  January  7,  1972.  In  accordance  with  its  usual  procedures  it  ordered 
that  the  complainant  be  examined  by  appropriate  representatives  of  the  Board  to 
determine  the  degree  of  residual  low  back  disability  resulting  from  the  compensable 
accident. 

However,  the  permanent  disability  medical  advisor  who  examined  the 
complainant  pursuant  to  the  Board's  decision  concluded  that  there  was  "very  little  in 
the  way  of  positive  findings"  to  establish  any  residual  low  back  disability.  Accord- 
ingly no  pension  award  was  granted  to  the  complainant  notwithstanding  the  specific 
findings  of  the  Board  in  its  decision  dated  August  14,  1979.  In  other  words,  although 
the  Appeal  Board  acknowledged  a  relationship  between  the  compensable  accident 
and  the  symptoms  complained  of,  the  Board  declined  to  quantify  those  symptoms  for 
the  purpose  of  pension  benefits. 
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However,  prior  to  the  hearings  of  the  Committee  and  on  the  10th  day  of 
June,  1980  an  Appeals  Adjudicator  of  the  Workmen's  Compensation  Board  effect- 
ively overruled  the  permanent  disability  consultant's  assessment  and  awarded  the 
complainant  an  additional  15%  pension  payment  for  the  symptoms  referable  to  the 
low  back  disability  as  a  result  of  the  compensable  accident.  The  Ombudsman's 
office  informed  the  Committee  that  it  considered  this  additional  assessment  to  be 
adequate  and  appropriate  in  the  circumstances.  The  Committee  concurs  with  that 
view  and  commends  the  Workmen's  Compensation  Board  for  its  actions  in  complying 
with  the  Committee's  recommendation  in  its  Sixth  Report. 

(ii)         Complaint  #77,  Ombudsman's  Fourth  Report,  Oct.  77  -  Mar.  78 

Recommendation  #16,  Seventh  Report  of  Committee  -  Sept.  17/79 

The  Committee  in  its  Seventh  Report  commented  upon  this  complaint 

initially  received  by  the  Ombudsman  on  the  20th  October,  1976,  as  follows: 

"The  Committee's  Fifth  Report  (pages  66-69)  reported  on  its  consider- 
ations of  this  case  as  follows: 

This  complaint  concerns  a  decision  of  the  Appeal  Board  of 
The  Workmen's  Compensation  Board  dated  June  3,  1976 
which  denied  the  complainant  compensation  for  a  pre- 
existing spinal  condition  on  the  grounds  that  the  cause  of 
the  condition  is  not  related  to  anything  which  arose  out  of 
or  occurred  during  the  course  of  employment.  The 
complainant  contended  on  the  appeal  that  the  accidents 
which  occurred  during  the  course  of  employment  at  the 
material  times  aggravated  in  some  way  the  pre-existing 
spinal  condition  and  accordingly,  he  should,  in  some 
proportion,  be  compensated  by  the  Board. 

The  circumstances  of  the  complaint  and  the  Ombudsman's 
investigation  are  set  out  in  the  text  of  the  Ombudsman's 
Fourth  Report. 

After  the  Ombudsman's  investigation  was  completed,  he 
formed  the  opinion  that  the  Board  should  confer  the 
benefit  of  doubt  on  the  complainant  and  should  grant  a 
permanent  partial  disability  pension.  In  his  opinion,  the 
Appeal  Board  decision  referred  to  above  unreasonably 
denied  the  complainant  entitlement  to  such  a  pension. 
Accordingly,  he  recommended  that  The  Workmen's  Com- 
pensation Board  vary  the  Appeal  Board's  decision  of  June 
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3,  1976  and  award  a  permanent  partial  disability  pension 
to  the  complainant  for  the  residual  disability  of  the 
relevant  compensable  injuries  sustained  during  the  course 
of  employment. 

The  Committee  understands  the  basis  of  the  Ombudsman's 
opinion  to  be  that  the  benefit  of  doubt  should  be  granted 
in  that  there  is  no  unequivocal  opinion  by  any  physician  to 
the  effect  that  the  accidents  occurring  during  the  course 
of  employment  either  did  or  did  not  aggravate  the  pre- 
existing spinal  condition.  In  fact,  the  Ombudsman's  office 
is  of  the  view  that  the  prevailing  medical  opinions  more 
support  the  complainant's  assertion  rather  than  the 
Board's. 

The  Board  declined  to  implement  the  Ombudsman's 
recommendation  on  the  grounds  that  there  is  no  evidence 
to  support  the  contention  that  the  pre-existing  condition 
and  the  symptoms  emanating  therefrom  has  been  signifi- 
cantly changed  by  the  relevant  accidents  which  occurred 
during  the  course  of  employment.  The  Board  further 
expressed  the  opinion  that  any  disability  which  might  be 
present  and  measurable  at  the  present  time  would  be  the 
result  of  the  underlying  pre-existing  condition  and  not  the 
work  incidents. 

The  Board  representative  appearing  before  the 
Committee  advised  that  the  Board  never  considered 
applying  the  doctrine  of  benefit  of  doubt  because  the 
Board  felt  that  the  prevailing  medical  opinions  supported 
the  Board's  conclusions. 

A  member  of  the  Appeal  Board  Panel  which  made  the 
decision  of  Oune  3,  1976  appeared  before  the  Committee. 
He  advised  that  a  certain  medical  opinion  referred  to  by 
the  Ombudsman  in  his  Report  to  the  Board  pursuant  to 
Section  22(3)  of  The  Ombudsman  Act  to  the  effect  that  it 
would  be  quite  impossible  to  produce  medical  evidence 
stating  that  the  complainant  has  no  residual  disability  as  a 
result  of  the  compensable  accidents  was  not  considered  by 
the  Board  in  formulating  its  response  to  the  Ombudsman's 
Report. 

The  Ombudsman's  office  was  unable  to  produce  a  written 
medical  opinion  in  the  terms  referred  to  above.  The 
Ombudsman's  Report  merely  paraphrases  a  conversation  a 
member  of  the  Ombudsman's  staff  had  with  the  doctor  in 
question.  The  Committee  considers  the  opinion  of  the 
physician  in  question  to  be  critical  and  certainly  if 
confirmed  by  this  doctor  in  a  written  medical  report, 
would  make  the  application  of  the  doctrine  of  benefit  of 
the   doubt,   if,   as   and   when   formulated    by   the   Board, 
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applicable.  Accordingly,  the  Committee  recommends 
that  THE  OMBUDSMAN  FORTHWITH  OBTAIN  A 
MEDICAL  REPORT  FROM  THE  DOCTOR  IN  QUESTION 
IN  RESPECT  OF  THE  OPINION  ATTRIBUTED  TO  HIM  IN 
THE  OMBUDSMAN'S  REPORT  PURSUANT  TO  SECTION 
22(3)  OF  THE  OMBUDSMAN  ACT.  THAT  REPORT 
WHEN  RECEIVED  BY  THE  OMBUDSMAN  SHALL  BE 
FORTHWITH  TRANSMITTED  TO  THE  WORKMEN'S 
COMPENSATION  BOARD.  (31)  The  Committee  further 
recommends  that  THE  WORKMEN'S  COMPENSATION 
BOARD  UPON  RECEIPT  OF  THAT  MEDICAL  REPORT 
CONDUCT  A  HEARING  PURSUANT  TO  SECTION  75  OF 
THE  WORKMEN'S  COMPENSATION  ACT  AND  THAT 
THE  APPEAL  BOARD  PANEL  PRESIDING  AT  THAT 
HEARING  CONSIDER  THE  APPLICATION  OF  THE 
POLICY  OF  BENEFIT  OF  THE  DOUBT  TO  THE  CIRCUM- 
STANCES OF  THIS  CASE.  (32) 

The  Committee  is  mindful  that  The  Workmen's  Compensa- 
tion Board  will  consider  all  relevant  medical  evidence 
received  by  it  either  from  the  doctor  in  person  or  by 
means  of  a  medical  report  signed  by  the  doctor  in 
question.  The  Committee  accordingly  recommends  that 
HEREAFTER  THE  OMBUDSMAN  ENSURE  THAT  ANY 
MEDICAL  EVIDENCE  RELIED  UPON  BY  HIM  IN 
SUPPORT  OF  HIS  OPINIONS  AND  RECOMMENDATIONS 
BE  OBTAINED  IN  WRITTEN  REPORTS  WHICH  CAN  BE 
READILY  MADE  AVAILABLE  TO  THE  WORKMEN'S 
COMPENSATION  BOARD.  (33) 

The  Committee  has  in  previous  reports  commented  upon 
the  obligations  incumbent  on  the  Ombudsman  in 
performing  Ombudsman  functions  and  in  particular 
making  reports  pursuant  to  Section  22(3)  of  The 
Ombudsman  Act.  The  Committee  wishes  to  say  that 
there  are  also  obligations  on  the  governmental  organiza- 
tions in  question  who  receive  those  reports  to  make  their 
responses  as  complete  and  thorough  as  possible.  Where,  in 
the  preparation  of  those  responses,  the  governmental 
organization  believes  some  aspect  of  the  Ombudsman's 
report  requires  clarification  or  if  additional  information  is 
necessary,  the  governmental  organization  should  obtain 
the  information  from  the  Ombudsman  or  his  staff  as 
quickly  as  possible.  The  Committee  is  of  the  opinion  that 
a  freer  dialogue  between  the  Ombudsman  and  the  govern- 
mental organization  in  question  at  this  stage  of  the 
Ombudsman's  process  will  probably  eliminate  a  number  of 
cases  wherein  recommendations  are  denied.  In  the 
Committee's  opinion,  this  case  is  one  of  those. 
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The  Committee  notes  the  assurance  by  the  Vice  Chairman 
of  Appeals  of  The  Workmen's  Compensation  Board  that 
upon  receipt  from  the  Ombudsman's  office  of  a  written 
report  from  the  doctor  in  question  an  Appeal  Board  Panel 
will  be  constituted  immediately  for  reconsideration  of 
this  case  pursuant  to  Section  75.  If,  by  the  time  this 
report  is  tabled  in  the  Legislature,  the  Board  has  in  fact 
done  this,  then  the  Committee  recommends  that  IT 
ADVISE  IT  AND  THE  OMBUDSMAN  OF  THE  BOARD'S 
DECISION  AS  SOON  AS  IT  IS  RENDERED.  (34)" 

In  accordance  with  Recommendation  No.  32  of  the  Committee's  Fifth 

Report,    The    Workmen's    Compensation    Board    convened    a    hearing   and 

rendered  a  decision  dated  the  18th  of  July,  1979  wherein  it  denied  the 

complainant  entitlement  to  the  benefits  in  question.    On  the  question  of 

the  application  of  the  policy  of  benefit  of  the  doubt  the  Board  stated  that: 


"The  Appeal  Board  has  considered  the  application  of  the 
policy  of  benefit  of  the  doubt  in  the  circumstances  of  this 
case  and  has  concluded  on  the  basis  of  the  medical  opinion 
that  the  policy  is  not  applicable." 


In  the  Committee's  opinion  this  decision  and  the  conclusion  referable 
to  the  policy  of  benefit  of  the  doubt  is  premature.  The  Committee  in  its 
Fifth  Report,  recommended  that  the  Board  reformulate  that  policy  to  one 
which  is  more  workable  and  understandable.  The  process  of  drafting  as  the 
Committee  has  discussed  earlier  in  this  Report,  is  still  underway.  There- 
fore, the  Committee  recommends  that  THE  WORKMEN'S  COMPENSATION 
BOARD  RECONSIDER  THIS  CASE  PURSUANT  TO  SECTION  75  WHEN 
THE  CORPORATE  BOARD  HAS  FINALLY  ADOPTED  AND  APPROVED 
THE  POLICY  OF  BENEFIT  OF  THE  DOUBT  AS  DISCUSSED  WITH  THE 
OMBUDSMAN  AND  THIS  COMMITTEE.*16* 

In  making  this  recommendation  the  Committee  does  not  intend  to 
indicate  whether  the  recommendation  of  the  Ombudsman  or  the  response 
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of  The  Workmen's  Compensation  Board  is  to  be  preferred.  The  whole 
reason  for  The  Workmen's  Compensation  Board  in  having  conducted  a 
re-hearing  was  to  consider  a  written  medical  report  obtained  by  the 
Ombudsman's  office  subsequent  to  the  Committee's  consideration  of  this 
matter  to  confirm  a  medical  opinion  attributed  to  a  physician  retained  by 
the  Ombudsman's  office  that  it  is: 


"impossible  to  produce  medical  evidence  stating  that  the 
complainant  has  no  residual  disability  as  a  result  of  his 
compensable  accident." 


The  Committee  notes  that  the  medical  report  obtained  is  less  categorical 
in  nature.   The  doctor  stated  in  writing  that: 


"Since  (the  complainant)  had  no  back  symptomology  what- 
soever prior  to  his  injury  (although  the  spondylitis  was 
undoubtedly  present),  one  cannot  be  absolutely  sure  that 
the  injury  was  not  responsible  in  some  way  for  making  his 
spondylitis  symptoms  clinically  evident." 

(end  of  quotation  from  Seventh  Report) 


An  Appeal  Board  panel  of  the  Workmen's  Compensation  Board  by 
decision  dated  April  8,  1980  reconsidered  its  decision  in  light  of  the  then  revised 
policy  on  benefit  of  the  doubt.  The  Board  concluded  that  the  policy  of  benefit  of 
doubt  as  approved  by  the  Corporate  Board  on  the  12th  of  February,  1980  did  not 
apply  to  the  circumstances  of  the  complainant's  case.  Accordingly,  the  Board 
confirmed  its  original  decision  dated  July  18,  1979  in  respect  of  which  the 
Ombudsman  recommended  variance  and  that  a  permanent  partial  disability  pension 
be  awarded  to  the  complainant  for  the  residual  disability  of  the  relevent  compens- 
able injuries  sustained  during  the  course  of  employment. 
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The  Committee  is  mindful  that  to  date  its  recommendations  have  been 
directed  more  to  a  completion  of  the  investigative  process  and  the  Workmen's 
Compensation  Board's  response  thereto  rather  than  to  the  merits  of  the  initial 
recommendation  made  by  the  Ombudsman  as  reported  in  his  Fourth  Report.  The 
Committee  has  considered  in  detail  the  relevant  materials  provided  by  the  Ombuds- 
man's office  and  representatives  of  the  Workmen's  Compensation  Board.  In  addition 
it  has  discussed  the  circumstances  of  the  Ombudsman's  investigation,  his  ultimate 
recommendation  and  the  Workmen's  Compensation  Board's  response  with  appropriate 
members  of  the  Ombudsman's  office  and  the  Workmen's  Compensation  Board. 

The    Committee    notes    that    the    Ombudsman    does    not    rely    on    any 

additional    matters    in   support    of    his    recommendation   beyond   that    which   were 

reviewed  with  the  Committee  and  the  medical  report  which  was  obtained  by  the 

Ombudsman  in  compliance  with  Recommendation  #32  of  its  Fifth  Report.     In  the 

circumstances,  the  Committee  is  unable  to  support   the  recommendation  of   the 

Ombudsman  in  this  case.   The  medical  report  obtained  does  not,  in  the  opinion  of  the 

Committee,  confirm  a  medical  opinion  attributed  to  a  physician  retained  by  the 

Ombudsman's  office.    The  words  "one  cannot  be  absolutely  sure  that  the  injury  was 

not  responsible  in  some  way  for  making  his  spondylitis  symptoms  clinically  evident" 

attributed  to  the  physician  in  the  subject  medical  report  are  more  in  the  nature  of 

speculation  than  raising  the  issue  to  a  level  where  the  evidence  for  or  against 

approximately  equal  in  weight. 

(iii)         Complaint  #75,  Ombudsman's  Third  Report,  Apr.  77  -  Sept.  77 
Recommendation  #15,  Fifth  Report  of  Committee  -  Nov.  9/78 

At  page  86  of  its  Seventh  Report  the  Committee,  although  unable  to 

accept  the  recommendation  of  the  Ombudsman  in  his  Third  Report  recommended 

that: 
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"THE  WORKMEN'S  COMPENSATION  BOARD  WHEN  THE  POLICY  OF 
BENEFIT  OF  THE  DOUBT  HAS  BEEN  APPROVED  BY  THE 
CORPORATE  BOARD,  RECONSIDER  THIS  CASE  BY  HEARING, 
PURSUANT  TO  SECTION  75  OF  THE  WORKMEN'S  COMPENSATION 
ACT.  AT  THAT  HEARING  THE  BOARD  SHALL  CONSIDER  THE 
APPLICATION  OF  THE  POLICY  OF  BENEFIT  OF  THE  DOUBT  TO  THE 
ISSUES  IN  THIS  CASE." 


Pursuant  to  that  recommendation  an  Appeal  Board  panel  of  the  Workmen's  Compen- 
sation Board  re-convened  on  May  8,  1980  for  the  purpose  of  considering  whether  the 
new  policy  of  benefit  of  the  doubt  has  application  to  the  circumstances  of  the 
complainant's  case.  The  Board,  by  decision  of  the  26th  of  May,  1980  decided  that 
the  case  did  not  come  within  the  scope  of  the  policy  as  approved  by  the  Corporate 
Board  on  February  12,  1980  thereby  denying  the  complainant's  appeal  and  again 
declining  to  implement  the  original  recommendation  made  by  the  Ombudsman. 

In  the  Committee's  opinion  the  Workmen's  Compensation  Board  has 
totally  complied  with  its  recommendation.  The  Committee  in  making  its 
recommendations  did  not  wish  to  give  any  advice  or  direction  to  the  Corporate 
Board  on  the  consideration  of  the  applicability  of  the  said  policy.  It  is  sufficient  in 
these  circumstances  that  the  Board  has  considered  the  new  policy  against  the 
background   of  the  circumstances  of  the  original  complaint. 

(iv)         Complaint  #38,  Ombudsman's  Sixth  Report, 

Recommendation  #13,  Seventh  Report  of  Committee 

At  the  time  of  the  Committee's  hearings  in  July,  1980  the  Board  had  not 
as  yet  scheduled  a  hearing  as  required  by  Recommendation  #13  in  its  Seventh 
Report. 

Subsequently  the  Committee  received  a  decision  of  an  Appeal  Board 
Panel  of  the  Workmen's  Compensation  Board  dated  October  27,  1980.  The 
Committee  has  considered  this  decision  and  before  making  any  recommendation  to 
the  Legislative  Assembly  wishes  to  discuss  it  in  more  detail  with  appropriate 
representatives  of  the  Workmen's  Compensation  Board. 
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The  Committee  has  grave  reservations  that  the  Appeal  Board  Panel  in 
this  matter  considered  the  application  of  the  policy  of  the  benefit  of  the  doubt  as 
intended  by  the  Committee  and  as  articulated  by  the  Corporate  Board  policy  itself. 
It  is  apparent  to  the  Committee  on  the  face  of  the  Board's  decision  that  the  Appeal 
Board  Panel  took  extraordinary  steps  to  avoid  applying  the  policy  of  the  benefit  of 
the  doubt.  It  made  findings  of  credibility  against  the  complainant  and  his  wife  and 
resorted  to  the  Canadian  Medical  Directory  (25th  Annual  Edition)  to  assist  it  in 
assessing  which  psychiatric  opinion  it  preferred. 

The  Appeal  Board  Panel  may  have  inadvertently  cast  itself  in  the  role  of 
an  adversary  vis-a-vis  the  complainant  and  his  wife  and  vis-a-vis  the  psychiatrists  in 
question.  After  those  issues  are  fully  discussed  and  explained  to  the  Committee  it 
will  report  to  the  Legislature  with  any  appropriate  recommendations. 

One  might  take  from  the  Appeal  Board's  comments  on  pages  k  and  5  of 
its  decision  that  the  applicability  of  the  policy  of  benefit  of  the  doubt  was 
determined  by  the  content  of  the  two  psychiatrists'  expertise,  qualifications  and 
experience  as  recorded  by  the  Canadian  Medical  Directory.  If  that  be  so  then  the 
Committee  is  concerned  that  the  Appeal  Board  Panel  may  have  acted  beyond  the 
scope  of  and  intent  of  the  policy  and  the  Act  itself. 

2.  MINISTRY   OF   HEALTH 

(i)         Complaint  #45,  Ombudsman's  Fourth  Report, 

Recommendation  #1,  Sixth  Report  of  Committee 
Re:  Ontario  Hospital  Appeal  Board 

In  its  Seventh  Report  the  Committee  commented  as  follows: 

"On  the  21st  of  3une,  1979  the  Honourable  Dennis  R.  Timbrell,  Minister 
of  Health,  advised  the  Legislature  that: 

I  am  looking  at  the  legislation  which  prescribes  the 
composition  of  the  Board,  and  their  appointments  at  the 
present  time  or  at  pleasure,  to  ensure  that  all  interests, 
including  hospitals,  physicians  and  the  general  public,  are 
and  will  be  fully  represented  both  on  the  Board  itself  and 
in  any  quorum  of  the  Board. 


-  13- 


I  am  also  considering  the  related  issue  of  whether  it  is 
appropriate  that  a  minimum  number  of  the  Hospital 
Appeal  Board  members  should  not  have  past  experience  as 
a  member  of  a  hospital  board  and,  pending  final  decision 
as  to  what  legislative  changes  are  appropriate,  if  any  - 
and  we  may  be  able  to  do  it  in  the  next  re- arranging  of 
the  membership  of  the  Board  -  I  have  sought  and  I  have 
obtained  the  assurance  of  the  Chairman  of  the  Hospital 
Appeal  Board  that  the  full  Board  from  now  on  will  sit  on 
all  cases,  except  where  the  parties  otherwise  agree,  or 
where  a  member  must  disqualify  himself  by  reason  of  a 
conflict  of  interest." 


The  Honourable  Minister  further  advised  the  House  that: 


"Nevertheless,  what  I  propose  to  do  is  to  obtain  a  compre- 
hensive review  or  information  as  to  what  systems  of 
medical  staff  appointments  prevail  in  other  jurisdictions. 
I  intend  to  get  this  from  the  Ontario  Council  of  Health;  I 
will  ask  them  to  do  the  review.  I  believe  that  such 
information  will  be  of  great  assistance  in  formulating  an 
appropriate  approach  to  resolving  this  problem  identified 
by  the  Ombudsman." 


The  Ministry's  representative  subsequently  confirmed  to  the 
Committee  that  the  Ministry  intended  to  comply  with  Recommendation  No.  1  of 
the  Committee's  Sixth  Report. 

With  respect  to  the  first  part  of  the  Committee's  Recommendation 
No.  1,  the  Ministry  advised  that  there  are  at  present  plans  to  change  the 
appointment  of  Appeal  Board  members  from  the  present  system,  which  is 
at  the  pleasure  of  the  Lieutenant-Governor  In  Council,  to  a  system  of  time 
limited  appointments  on  a  staggered  tenure  basis. 

The  representative  further  described  in  some  detail  the  inquiries 
made  of  the  Ontario  Council  of  Health  by  the  Honourable  Minister  as  set 
out  in  a  letter  forwarded  to  the  Council  on  the  25th  of  3une,  1979  (See 
Schedule  "B"). 
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It  appears  that  the  Ontario  Council  of  Health  was  not  made  aware  of 
the  circumstances  giving  rise  to  this  request  nor  was  it  provided  with  any 
background  material  which  might  be  of  assistance  to  it.  The  Committee 
understands  that  the  Ministry  of  Health  has  no  objection  to  providing  the 
Council  with  certain  background  materials  such  as: 

1.  a  copy  of  the  Ombudsman's  initial  complaint 
summary; 

2.  transcript  of  the  Committee's  discussions  of  this 
complaint  with  the  Ombudsman's  Office  and  repre- 
sentatives of  the  Ministry,  held  in  August,  1978; 

3.  relevant  provisions  of  the  Committee's  Fifth  Report 
wherein  the  particular  complaint  was  reviewed 
(pp.  56-60  inclusive); 

4.  transcript  of  the  Committee's  discussion  with  the 
complainant,  Dr.  Claude  McDonald  on  the  20th  of 
March,  1979; 

5.  pages  3  to  12  inclusive  of  the  Committee's  Sixth 
Report; 

6.  the  Hansard  debates  of  the  21st  of  June,  1979;  and 

7.  the  transcript  of  the  Committee's  discussions  with 
the  Ministry  representatives  dated  the  30th  of  July, 
1979. 

The  Committee  understands  that  this  documentation  will  be  forwarded  to 

the  Ontario  Council  of  Health  by  the  Ministry  as  soon  as  possible. 

The   Committee   understands   that   the  inquiries  of  the  Minister  as 

addressed  to  the  Ontario  Council  of  Health  are  not  in  fact  the  inquiry  as 

contemplated  by  the  recommendation.    Rather  it  is  a  first  step  in  an  effort 

to  gain  necessary  insights  into  the  process  in  other  jurisdictions  which  it  is 

expected  will  assist  in  an  articulation  of  the  issues  which  the  inquiry  will 

address  itself  to.     As  at  the   30th  of   July,    1979  the  Ministry   had   not 

finalized  the  terms  of  reference  of  the  inquiry  beyond  the  letter  to  the 
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Ontario  Council  of  Health  and  it  had  not  as  yet  designated  to  anyone  the 

responsibility  to  inquire  and  report. 

The    Committee    hopes    that    the    Ministry    will    finalize    all    these 

necessary  matters  as  quickly  as  possible  and  that  in  the  Fall  of  this  year 

the  Minister  can  report  as  to  the  status  of  the  inquiry  and  the  progress  of 

the  Ministry's  implementation  of  the  recommendation." 

On  the  6th  of  June,  1980  the  Honourable  Dennis  R.  Timbrell,  Minister  of 

Health,  requested  the  Council  of  Health  to  inquire  into  the  said  provisions  of  The 

Public  Hospitals  Act  from  the  point  of  view  of: 

"1.  Identifying  what  improperly  discriminatory  acts  may  flow 
therefrom; 

2.  Recommending  any  appropriate  provisions  which  would  have  the 
effect  of  preventing  such  improperly  discriminatory  acts,  and  to 
report  to  the  Minister  thereon." 

The    Minister    also    provided    the    background    information    referenced    by    the 

Committee  at  pages  5  and  6  of  its  Seventh  Report.  (See  Schedule  "A"). 

The  Committee  has  been  advised  that  the  Minister  would  not  object  to 
providing  the  Committee  with  a  copy  of  the  report  when  it  is  received  from  the 
Council  of  Health.  The  Committee  looks  forward  to  receipt  of  that  report  early  in 
1981. 

The  Minister  of  Health  is  reminded  that  to  the  extent  that  the  Council  of 
Health  identifies  appropriate  legislative  change  and  so  recommends  to  the  Minister 
the  Committee  will  view  those  legislative  changes  as  necessary  to  fully  comply  with 
the  recommendations  in  its  Sixth  Report. 

(ii)         Complaint  #21,  Ombudsman's  Sixth  Report, 

Recommendation  //ll,  Seventh  Report  of  Committee 

The  Committee  reviewed  this  matter  at  pages  58  to  63  inclusive  in  its 

Seventh  Report.   At  page  62,  the  Committee  recommended  that: 
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"THE  MINISTRY  OF  HEALTH  CAUSE  AN  AMENDMENT  TO  BE  MADE 
TO  THE  HEALTH  INSURANCE  ACT  PROVIDING  THAT: 

•WHERE  THE  AMOUNT  PAYABLE  BY  THE  PLAN  FOR  AN  INSURED 
SERVICE  RENDERED  BY  A  PHYSICIAN  IS  NOT  PRESCRIBED  BY  THE 
REGULATIONS,  IT  IS  THE  FUNCTION  OF  THE  GENERAL  MANAGER 
AND  HE  HAS  THE  POWER  TO  DETERMINE  THE  AMOUNT'." 

This  recommendation  referred  to  the  Ontario  Health  Insurance  Plan  and  amounts 

payable  for  insured  services  not  prescribed  by  the  Regulations  under  The  Health 

Insurance  Act. 

In  response  to  that  recommendation  the  General  Manager  of  the  Ontario 
Health  Insurance  Plan  wrote  to  the  Committee  (See  Schedule  "B")  expressing  certain 
concerns  should  the  recommendation  of  the  Select  Committee  be  implemented 
literally.  The  General  Manager  made  certain  suggestions  by  way  of  compromise 
which  were  acceptable  to  the  Committee. 

However,  as  a  result  of  certain  issues  raised  by  representatives  of  the 
Ombudsman's  office,  the  General  Manager  again  wrote  to  the  Committee  purporting 
to  answer  the  concerns.  The  Committee  has  considered  both  of  these  responses  in 
detail.  The  Committee  concurs  with  the  view  expressed  by  the  General  Manager 
that  implementation  of  the  Committee's  original  recommendation  has  the  potential 
of  referring  every  circumstance  wherein  payment  out  of  the  plan  was  refused  on  the 
grounds  that  services  were  not  medically  necessary  to  the  Health  Services  Appeal 
Board. 

The  Ombudsman,  however,  does  not  consider  that  the  response  of  the 
Ministry  to  the  Committee's  recommendations  and  to  his  recommendation  is  either 
adequate  or  appropriate.  The  Ombudsman  remains  concerned  that  non-surgical 
procedures  are  still  excluded  from  Code  R990  and  that  those  persons  who  are  denied 
the  payment  of  services  under  that  section  will  not  be  given  any  formal  notice 
regarding  the  available  appeal  procedures. 
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The  Committee  acknowledges  that  the  Ombudsman's  concerns  are 
genuine.  The  Committee  also  agrees  that  the  potential  for  hardship  flowing  from  a 
strict  interpretation  of  Code  R990  and  any  non-publication  of  available  appeal 
procedures  does  exist.  However,  the  Committee  is  prepared,  for  the  present,  to  rely 
upon  the  representations  contained  in  the  General  Manager's  letters  that  Code  R990 
will  in  the  future  receive  a  lenient  and  flexible  definition  such  that  the  two  matters 
of  complaint  which  were  investigated  by  the  Ombudsman  would  under  the  new 
coding  be  allowed  for  payment.  The  Committee  is  also  influenced  by  the  General 
Manager's  assurance  to  the  Committee  that  the  appeal  procedures  will  be  available 
to  persons  in  the  future  whose  benefits  are  refused  in  similar  circumstances. 

The  question,  however,  of  whether  and  to  what  extent  persons  are  given 
notice  of  the  available  appeal  procedures  continues  to  trouble  the  Committee.  THE 
COMMITTEE  THEREFORE  RECOMMENDS  THAT  THE  MINISTRY  OF  HEALTH 
GIVE  PROMPT  NOTICE  TO  ALL  PERSONS  WHOSE  CLAIMS  FOR  BENEFITS 
UNDER  R990  ARE  IN  THE  FUTURE  REFUSED,  FULL  PARTICULARS  OF  THE 
APPEAL  PROCEDURES  AVAILABLE  TO  THEM  AT  THE  SAME  TIME  AS  THE 
NOTICE  OF  REFUSAL  IS  COMMUNICATED.  (1) 

PART   ffl 

SEVENTH  REPORT  OF  THE  OMBUDSMAN 
APRIL    1979 -MARCH    1980 

The  issues  raised  by  the  following  matters  are  considered  by  the 
Committee  to  be  of  some  significant  and  continuous  interest  to  the  Legislative 
Assembly. 

A.       STATISTICAL   ANALYSIS 

The  Ombudsman's  Seventh  Report  represents  the  first  opportunity  to 
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compare  the  activities  of  the  office  in  twelve  month  time  segments.  In  addition  to 
the  comments  made  by  the  Ombudsman  at  pages  1  to  3  of  his  Seventh  Report,  the 
Committee  was  provided  with  a  statistical  synopsis  and  a  statistical  comparison  for 
the  period  referenced  and  for  the  previous  twelve  month  period  covered  by  his  Fifth 
and  Sixth  Reports.   (See  Schedule  "C"). 

On  a  comparative  basis,  the  number  of  files  opened  in  the  period 
referenced  decreased  by  approximately  15%.  The  Ombudsman  attributes  this  fact 
to  certain  administrative  changes  resulting  in  the  disposition  of  certain  matters 
without  the  formal  opening  of  a  file. 

During  the  same  period  there  was  a  decrease  in  the  number  of  files 
closed  by  almost  30%.  This  again  was  largely  attributed  to  certain  administrative 
changes  respecting  the  opening  of  files  and  the  expansion  of  certain  complaint 
handling  procedures.  The  Committee  acknowledges  that  perhaps  as  much  as  70%  of 
that  decrease  in  file  closings  may  be  attributed  to  administrative  matters. 
However,  the  remaining  25%  or  approximately  500  cases  must  be  attributable  to 
other  causes.  It  is  too  early  to  identify  anything  specific  as  the  cause.  The 
Committee  intends  to  pursue  this  matter  with  the  Ombudsman  upon  the  issuance  of 
his  next  report  for  the  purpose  of  determining  whether  any  trend  can  be  ascertained 
or  specific  causes  identified. 

During  the  same  period  the  number  of  files  "in  progress"  increased  by 
over  one-third.  Again  the  Ombudsman  attributes  this  increase  substantially  to 
certain  administrative  and  complaint  handling  procedure  changes.  The  Committee 
is  concerned  that  the  increase  in  the  number  of  "in  progress"  files  has  increased 
during  a  period  wherein  the  number  of  files  opened  has  decreased.  It  intends  to 
review  this  matter  in  more  detail  with  the  Ombudsman  upon  the  issuance  of  his  next 
annual  report. 
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The  continuing  and  principal  concern  of  the  Committee  in  respect  of 
complaint  handling  is  the  average  duration  required  to  close  a  file.  During  the 
period  referenced,  on  a  comparative  basis,  the  average  duration  increased  from  101 
days  to  153  days  per  file.  The  Ombudsman  attributed  this  increase  largely  to  (1)  the 
introduction  of  administrative  fairness  procedures  and  (2)  the  reduced  number  of  file 
openings  for  non-jurisdictional  complaints  that  were  otherwise  handled  as  no  follow 
up  complaints. 

The  Committee  is  not  convinced  that  these  two  items  are  the  only  cause 
of  the  increase  in  this  duration.  The  Committee  notes  that  particularly  in  the  area 
of  Workmen's  Compensation  Board  complaints  the  average  duration  to  close  files 
continues  to  be  inordinately  high. 

The  Ombudsman  at  page  11  of  his  report,  referenced  a  study  of  the 
system  of  handling  complaints  and  the  flow  of  files  through  his  office.  The 
Committee,  during  its  next  sitting,  intends  to  review  the  implementation  of  the 
matters  contained  in  that  study  with  the  Ombudsman  for  the  purpose  of  determining 
the  extent  to  which  the  average  duration  to  the  closing  of  files  has  been  reduced.  If 
no  such  reduction  has  been  achieved,  the  Committee  will  consider  with  the 
Ombudsman  that  further  action  must  be  taken  to  bring  the  average  file  reduction 
down  to  an  acceptable  time  frame. 

B.  CORRECTIONAL   REPORT 

The  Ombudsman  expects  all  matters  relating  to  the  Correctional  Report 
initiated  on  the  31st  of  October,  1975  and  dated  December  20,  1977,  will  be 
completed  shortly.  The  Committee  understands  that  there  are  at  present  approxi- 
mately 20  recommendations  contained  in  the  original  report  which  have  not  been 
specifically  addressed  and/or  implemented  by  the  Ministry  of  Correctional  Services 
to  the  satisfaction  of  the  Ombudsman. 
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In  any  event  of  the  final  disposition  of  this  matter,  the  Committee 
reminds  the  Ombudsman  and  the  Minister  of  Correctional  Services  that  a  report  on 
the  final  disposition  of  all  recommendations  contained  in  the  Correctional  Report 
would  be  tabled  in  the  Legislature  and  made  available  to  this  Committee  for  any 
appropriate  consideration. 

The  Committee  assumes  that  the  Ombudsman  will  be  in  a  position  to 
issue  such  a  report  by  the  time  his  next  annual  report  is  tabled  (June  1981).  At  that 
time,  the  Committee  will  seek  from  the  Ombudsman  and  the  Minister  of 
Correctional  Services  a  report  on  the  disposition  of  all  matters  contained  in  that 
Correctional  Report. 

C.  NORTH   PICKERING 

At  pages  11  through  21  inclusive  of  its  Seventh  Report,  the  Committee 
commented  extensively  on  the  developments  of  North  Pickering  matters.  It  is 
timely  that  these  comments  be  reproduced  in  full  here  below: 


"This  Committee  has,  since  July,  1976,  continuously 
played  an  active  part  to  assist  in  the  earliest  resolution  of 
all  outstanding  matters  raised  by  the  Report  of  the 
opinion  of  the  Ombudsman,  his  reasons  therefor  and 
recommendations  concerning  the  North  Pickering  project 
dated  the  22nd  of  June,  1976.  To  that  end,  in  its  first 
report  to  the  Legislature  dated  October  15,  1976,  the 
Committee  recommended  that: 

"The  Legislative  Assembly  approve  in  every  respect  the 
agreement  reached  between  the  Ombudsman  and  the 
Minister      of      Housing.  This      Committee      further 

recommends  that  the  commission  to  be  appointed  under 
the  Public  Inquiries  Act,  1971,  be  appointed  forthwith 
with  terms  of  reference  substantially  in  accord  with  the 
agreement  between  the  Minister  of  Housing  and  the 
Ombudsman." 

At  that  time  it  was  the  Committee's  opinion  and  expectation  that  the  avenues 
of  inquiry  intended  by  the  agreement  (Agreement)  between  the  Ombudsman  and  the 
Minister  of  Housing  dated  October  1,  1976  (See  Schedule  "D"),  would  fully 
investigate,  examine  and  thoroughly  report  upon,  with  minimum  of  delay,  the 
following  statement  of  issues  adopted  by  the  Committee  on  August  22,  1976: 
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"Re:   Former  Landowners  within  North  Pickering  Project 

(i)  Should  the  W  former  landowners  within  the 
North  Pickering  Project,  referred  to  on  pages 
90  and  91  of  the  Ombudsman's  Report,  be 
entitled  to  have  each  of  their  cases  assessed 
by  the  Land  Compensation  Board  for  a  deter- 
mination as  to  what  losses,  if  any,  they  each 
have  incurred  as  a  result  of  the  sale  of  their 
respective  properties  prior  to  February  4,  197^ 
by  relying  to  their  detriment,  on  any  or  all  of 
inadequate  appraisals,  misleading  statements 
made  by  agents  of  the  Ministry  of  Housing  or  a 
misunderstanding  of  statements  made  by 
agents  of  the  Ministry  of  Housing. 


(ii)  Is  the  procedure  available  under  Section  30(a) 
of  the  Expropriations  Act,  applicable  to  a 
reference  to  the  Land  Compensation  Board  of 
the  matters  contained  in  (i)  above. 


(iii)  Should  the  Land  Compensation  Board  or  some 
other  suitable  forum  have  the  jurisdiction  with 
respect  to  the  kk  landowners  and  any  other 
former  landowners  to  determine  the  issue  of 
whether  the  individual  landowners  were  misled 
and  accordingly  acted  to  their  detriment,  by 
any  or  all  of  inadequate  appraisals  prepared  by 
agents  of  the  Ministry  of  Housing;  misrepre- 
sentations made  by  agents  of  the  Ministry  of 
Housing;  or  a  misunderstanding  of  the  repre- 
sentations made  by  agents  of  the  Ministry  of 
Housing. 


THE  OMBUDSMAN'S  REPORT  REFERENCES  PROCEDURES 

EMPLOYED  BY  MINISTRY  OF  HOUSING 

REPRESENTATIVES  IN  THEIR  DEALINGS  WITH 

FORMER  LANDOWNERS  WHICH  RAISES  QUESTIONS  OF 

GENERAL  APPLICATION  TO  LAND  ACQUISITION  PROCEDURE 

(i)  Is  land  acquisition  by  negotiation  by  a  Ministry 
of  the  Provincial  Government,  a  suitable  pro- 
cedure where  the  magnitude  of  the  project  and 
area  of  the  land  in  question  is  comparable  to 
that  of  the  North  Pickering  Project. 

(ii)  Should  there  be  a  minimum  standard  for 
appraisals  and  appraisal  procedure  required  of 
Ministries  of  the  Provincial  Government  in  all 
forms  of  land  acquisitions. 
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(iii)  Should  there  be  a  code  of  procedure  and 
conduct  adopted  for  land  negotiators  and 
acquisition  agents  who  are  employed  by 
Ministries  of  Government  for  the  purpose  of 
carrying  out  all  forms  of  land  acquisitions. 

(iv)  Should  the  same  Minister  of  the  Crown  be 
required,  in  the  future,  to  continue  to  be 
responsible  for  a  specific  project  of  compar- 
able magnitude  to  North  Pickering,  until  the 
project  has  been  completed. 

(v)  Should  there  be  minimum  standards  of 
planning  of  a  project  comparable  to  that  of 
North  Pickering  required  of  a  Ministry  of  the 
Provincial  Government  before  any  public  dis- 
closure is  made  and  before  any  actions  are 
undertaken  to  acquire  the  lands  within." 


The  Government  and  the  Ombudsman  acted  promptly  to  implement  the 
provisions  of  the  Agreement  which  called  for  the  appointment  of  a  Commission  of 
Inquiry  and  for  hearings  pursuant  to  Section  20  of  The  Ombudsman  Act.  However, 
not  long  after  the  Commission  and  the  Ombudsman  hearings  got  under  way  a  number 
of  events  occurred  which  have,  in  the  Committee's  opinion,  deflected  the  true 
nature,  intent  and  purpose  of  the  Agreement. 

The  Committee  and  the  Ombudsman  have  both  recognized  this  and  have  made 
comment  from  time  to  time.  The  Ombudsman  made  his  concern  known  to  the 
Assembly  and  the  Committee  in  his  First  and  Second  Reports  dated  January  10,  1977 
and  July  ik,  1977  respectively.  The  Committee  addressed  its  concerns  to  the 
Legislature  in  its  Second  Report  dated  March  28,  1977  and  thereby  offered  a 
solution  to  the  difficulties  which  at  the  time  plagued  the  Royal  Commission  of 
Inquiry.  The  Committee  recommended  (the  Honourable  Larry  Grossman,  Q.C., 
dissenting)  that: 

"The  Legislative  Assembly  request  that  the 
Order-In-Council  again  be  amended  to  remove  any 
ambiguity  as  to  the  meaning  of  'adversarial  nature'  and  so 
as  to  give  effect  to  the  agreement  reached  on  October  1, 
1976,  as  intended  by  this  Committee,  by  removing  the 
sentence  'All  matters  referred  to  this  Commission  shall  be 
heard  and  determined  in  proceedings  of  an  adversarial 
nature.'  from  Order-In-Council,  O.C.  2959/76." 

No  one,  since  that  recommendation  was  made,  has  responded  on  behalf  of  the 
Government. 

In  its  Third  Report  to  the  Legislature  dated  November  25,  1977,  the 
Committee  recommended  that: 
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"the  government  cause  the  Commission's  Report  to  be 
submitted  forthwith  and  that  immediately  thereafter  a 
Commission  of  Inquiry  or  other  suitable  forum  be 
appointed  with  terms  of  reference  identical  to  the 
agreement  between  the  Minister  of  Housing  and  the 
Ombudsman  dated  October  1,  1976,  such 
Order-In-Council  to  append  as  schedules  thereto  the  said 
agreement  and  the  transcript  of  the  Select  Committee's 
proceedings  dated  October  1,  1976.  Further,  the 
Order-In-Council  to  provide  that  the  Commission  or 
forum  actively  inquire  into  the  issues  relevant  to  the 
former  landowners  and  the  property  acquisition  agents, 
that  the  Commission  or  forum  retain  its  own  counsel  to 
assist  it  in  the  investigation,  preparation  and  presentation 
to  it  of  all  relevant  evidence.  With  respect  to  the  phrase 
'adversarial  nature',  it  should  be  given  the  identical 
context  in  the  Order-In-Council  as  it  is  given  in  the 
agreement  of  October  1,  1976  as  interpreted  by  the  Court 
of  Appeal  in  its  judgment  released  April  1,  1977." 

No  one,  since  that  recommendation  was  made,  has  responded  on  behalf  of  the 
Government. 

Since  its  Third  Report  a  number  of  events  have  occurred  which  have  caused 
this  Committee  deep  concern.  This  is  a  report  of  those  events,  the  consequences 
flowing  therefrom  as  perceived  by  this  Committee,  and  the  Committee's  recommen- 
dations for  a  resolution  of  all  outstanding  matters  with  a  minimum  of  further  delay 
and  expense. 

In  its  Third  Report  to  the  Legislature,  the  Committee  stated  that: 

"In  the  Committee's  opinion,  the  Commission  cannot 
submit  a  substantive  report  on  all  of  the  issues  contained 
in  and  referenced  by  the  said  Order-In-Council,  the 
agreement  dated  October  1,  1976  and  by  all  parties  who 
were  either  privy  to,  endorsed  or  concurred  in  that 
agreement.  Any  report  submitted  by  the  Commission  will 
be  of  little  or  no  assistance  to  the  Government  or  the 
Legislature  for  any  purpose  related  to  the  matters 
affecting  the  former  landowners  and  the  property  acquisi- 
tion agents.  Such  a  report  would  also  be  capable  of 
attack  by  persons  affected  of  the  type  and  substance  as 
launched  by  counsel  on  behalf  of  the  five  land  acquisition 
agents  in  respect  of  the  Ombudsman's  'North  Pickering' 
Report;  that  is,  an  action  commenced  in  the  Divisional 
Court  of  the  Supreme  Court  of  Ontario  for  a  declaration 
that  the  Commission's  report  is  null  and  void  and  of  no 
legal  force  and  effect.  There  has  not  been  an  inquiry  as 
intended  or  expected  by  all  those  involved,  of  the  relevant 
issues. 
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The  Committee  is  of  the  opinion  that  ali  those  who  were 
either  privy  to,  endorsed  or  concurred  with  the  agreement 
dated  October  1,  1976  have  a  duty  to  themselves,  the 
Government,  the  Legislature  and  the  people  of  the 
Province  of  Ontario  to  see  the  the  issues  contained  in  and 
referenced  by  the  said  Order-In-Council  and  as  contained 
in  the  agreement  dated  October  1,  1976  are  fully 
examined  and  thoroughly  reported  upon.  If  the 
Commission  of  Inquiry,  as  presently  constituted,  has  ter- 
minated its  proceedings  thus  falling  short  of  its  purpose  as 
intended  by  all  those  involved,  and  as  they  have  publicly 
confirmed  from  time  to  time,  then  a  new  Commission  or 
other  forum  should  be  appointed  forthwith  with  powers 
and  responsibilities  expressed  in  unambiguous  language. 
The  Order-In- Council,  to  avoid  any  further  misunder- 
standing, any  further  delay,  any  further  involvement  by 
the  courts,  and  any  loss  of  public  confidence,  should  have 
annexed  thereto  the  agreement  dated  October  1,  1976  and 
the  transcript  of  this  Committee's  proceedings  dated 
October  1,  1976." 

Subsequent  to  the  Committee's  recommendation,  on  the  5th  of  December, 
1977,  The  Royal  Commission  of  Inquiry  submitted  its  report.  The  Attorney 
General  tabled  the  report  in  the  Legislature  on  March  10,  1978. 

Dealing  with  the  matter  of  the  merits  of  the  landowners'  claims  for 
additional  compensation  the  Commission  at  page  131  of  its  report  stated: 

"The  first  matter  referred  to  the  Commission  was  the 
overall  merits  of  claims  for  additional  compensation  by 
some  of  the  former  landowners.  The  only  evidence 
presented  on  this  issue  consisted  of  a  number  of  exhibits, 
including  the  file  of  the  Ministry  on  the  Mrs.  Heather 
Dinsmore  transaction,  and  some  evidence  in  chief  by 
Mrs.  Dinsmore,  who  dealt  with  her  complaints  about  the 
appraiser.  She  also  gave  evidence  as  to  the  visits  by 
Mr.  Bowles,  an  acquisition  agent  about  whom  she 
complained.  The  file  contains  an  affidavit  by  him  denying 
some  of  the  statements  about  which  she  complained. 
From  statements  by  her  counsel,  it  would  appear  that  it 
had  been  intended  to  lead  much  more  evidence  on  her 
behalf.  While  the  above  evidence  was  led  when  the 
Commission  was  differently  constituted  and  not  repeated 
before  the  present  Commission,  it  is  not  improper  to 
comment  that  the  facts  of  her  claim  were  not  sufficiently 
canvassed  to  enable  a  tribunal  to  make  a  determination  of 
its  merits.  As  Mrs.  Dinsmore  and  the  other  claimants 
withdrew  from  the  proceedings,  the  Commission  is  unable 
to  consider,  recommend  and  report  on  the  overall  merits 
of  the  claims  for  additional  compensation  by  the  former 
landowners." 
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The  concerns  expressed  by  the  Committee  in  its  previous  reports  and  most 
particularly  in  its  Third  Report  as  quoted  above,  have  been  proven  by  the  Royal 
Commission  to  have  been  well-founded.  In  the  Committee's  opinion  implement- 
ation of  Recommendation  //l  in  its  Third  Report  (Page  13  supra),  at  the  time  it 
was  made,  was  the  only  effective  way  in  which  the  issues  touching  the  former 
landowners  could  be  thoroughly  investigated  and  reported  upon  and  in  which  all 
outstanding  issues  surrounding  the  "North  Pickering  Report"  could  have  been 
appropriately  resolved. 

Since  the  publication  of  the  Royal  Commission's  report,  counsel  for  the 
five  land  acquisition  agents  named  in  the  agreement  between  the  Ombudsman 
and  the  Minister  of  Housing,  have  written  on  May  4,  1978,  to  the  Attorney 
General  and  the  Minister  of  Housing  advising  that  his  clients,  by  reason  of 
certain  statements  made  by  the  Ombudsman  respecting  the  Royal  Commission's 
report  and  the  conduct  of  the  inquiry  conducted  on  the  Ombudsman's  behalf  by 
Mr.  Keith  Hoilett,  felt  compelled  to  withdraw  from  those  hearings.  The  land 
acquisition  agents  were  concerned  that  the  Ombudsman  hearings  would  be  used 
to  vindicate  the  original  allegations  made  by  the  Ombudsman  against  them  in  his 
report  which  allegations  the  Royal  Commission  has  found  not  to  be  justified. 

By  reason  of  his  clients'  views  of  the  Ombudsman  hearings  and  the 
Ombudsman's  comments  respecting  the  Royal  Commission  report,  counsel  for  the 
five  land  acquisition  agents  sought  the  appointment  of  a  new  Commission  of 
Inquiry  under  the  Public  Inquiries  Act  to  investigate  the  claims  of  the  former 
landowners  whose  claims  were  being  heard  and  reported  upon  by  Mr.  Hoilett. 

The  Ombudsman,  by  letter  dated  April  13,  1978  to  the  Minister  of  Housing, 
advised  that  he  proposed  to  refer  to  the  Supreme  Court  of  Ontario  the  question 
of  his  jurisdiction  to  comply  with  a  request  made  by  counsel  for  the  former 
landowners  whose  cases  were  heard  before  the  Commission  of  Inquiry,  that  the 
Ombudsman  further  investigate  those  complaints  and  report  appropriately  to  the 
Legislative  Assembly. 

On  the  26th  day  of  September,  1978,  an  application  was  launched  in  the 
Supreme  Court  of  Ontario  on  the  Ombudsman's  behalf  for  an  Order  declaring  the 
jurisdiction  of  the  Ombudsman  to  re- investigate  these  former  landowners' 
complaints  and  for  an  Order  declaring  whether  any  re-investigation  on  the  part 
of  the  Ombudsman  would  breach  or  otherwise  affect  the  agreement  between  the 
Ombudsman  and  the  Minister  of  Housing  dated  October  1,  1976.  The  Committee 
understands  that  the  final  arguments  in  this  application  will  be  heard  by  the 
Chief  Justice  of  the  High  Court  of  the  Supreme  Court  of  Ontario  sometime  in 
September,  1979. 

On  June  23,  1978,  the  Minister  of  Housing  wrote  to  the  Ombudsman  (See 
Schedule  "E")  advising  that,  having  regard  to  the  conduct  of  those  participating 
in  the  implementation  of  the  Agreement,  the  Ministry  would  no  longer  be  bound 
by  the  provisions  of  that  agreement  in  that  the  findings  of  the  Ombudsman 
arising  out  of  the  "Hoilett  Hearings"  would  no  longer  be  accepted  without 
question.  The  Minister  indicated  that  the  Ministry  will  receive  and  treat  the 
report  presented  by  the  Ombudsman  on  the  Hoilett  Hearings  as  any  other 
Ombudsman's  report.  That  is,  the  Minister  of  Housing  would  not  be  bound  by 
agreement  or  otherwise,  to  implement  all  or  any  portions  of  any 
recommendations  which  may  be  contained  in  the  report. 
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The  Committee  understands  that  all  matters  associated  with  the  "Hoilett 
Hearings"  will  not  be  completed  before  the  12th  of  October,  1979.  Counsel  for 
the  parties  appearing  before  Mr.  Hoilett  are  still  in  some  process  of  preparation 
of  written  and  oral  argument. 

In  the  result,  the  Committee  is  of  the  opinion  that  Mr.  Hoilett  will  not 
have  his  report  ready  for  submission  to  the  Ministry  of  Housing,  however  it  is  to 
be  treated  by  that  Ministry,  before  the  summer  of  1980.  In  addition,  if 
Mr.  Hoilett's  report  is  not  treated  as  a  final  report  of  the  Ombudsman  pursuant 
to  Section  22(3)  of  the  Act,  then  it  may  be  that  provisions  of  The  Ombudsman 
Act  under  Section  19(3)  may  be  necessary  before  a  "final"  report  may  be 
submitted.  All  this  will  serve  to  further  delay  the  ultimate  disposition  of  this 
matter. 

Therefore,  regardless  of  the  position  taken  by  the  Ministry  of  Housing  and 
others  with  respect  to  the  original  Agreement,  the  Ombudsman  will  not  be  in  a 
position  to  complete  his  obligations  under  it  before  the  latter  part  of  1980.  That 
notwithstanding,  and  in  any  event,  the  events  which  have  occurred  in  the  last 
three  years  and  the  positions  taken  by  many  of  the  parties  concerned  force  the 
Committee  to  conclude  -  North  Pickering  is  back  to  the  same  position  it  was 
when  it  first  came  to  the  Committee  in  July,  1976  -  nothing  has  happened  which 
can  cause  anyone  to  expect  that  North  Pickering  will  be  resolved,  by  any  means, 
in  the  foreseeable  future. 

The  Ombudsman  is  still  contending  for  the  solution  as  contained  in  his 
original  report.  The  Ministry  of  Housing  refuses  to  be  bound  by  the  Ombudsman's 
recommendations.  The  five  land  acquisition  agents  want  a  Royal  Commission  of 
Inquiry  where  they  will  have  an  opportunity  to  refute  the  allegations  made 
against  them  by  the  Ombudsman  in  his  original  report.  The  former  landowners 
affected  are  still  seeking  relief  without  any  assurance  from  anyone  that  it  will 
be  forthcoming,  where  deserved.  A  Royal  Commission  of  Inquiry  did  little  if 
anything  to  assist  in  the  resolution  of  the  matters  outstanding.  The  Ombudsman 
has  held  hearings  under  Mr.  Hoilett's  direction  for  almost  two  years  at  an 
enormous  cost  to  the  people  of  the  Province  of  Ontario.  The  Ombudsman  will 
submit  a  report  to  the  Ministry  of  Housing  which  the  Ministry  considers  not  to  be 
binding  upon  it  in  any  way. 

More  recently  and  with  the  encouragement  of  this  Committee  the 
Ombudsman,  the  Minister  of  Housing,  and  counsel  representing  all  former 
landowners  have  engaged  in  some  discussions  with  a  view  to  seeking  a  resolution 
of  all  outstanding  matters  on  terms  that  are  the  most  amicable  and  appropriate 
in  the  circumstances.  The  Committee  understands  that  those  discussions  have 
not  resulted  in  any  "settlement"  of  all  outstanding  issues. 

It  is  tragic  to  report  that  all  of  the  public  money  spent  since  October  1, 
1976  to  implement  the  original  agreement  between  the  Ombudsman  and  the 
Minister  of  Housing,  including  the  time  and  effort  expended  by  those  partici- 
pating in  the  Royal  Commission  and  in  the  Hoilett  hearings,  will  be  totally 
wasted  unless  all  of  those  affected  thereby  commit  themselves  to  achieving  an 
appropriate  solution  for  all  in  the  quickest  period  of  time.  It  is  taking  much  too 
long  to  implement  the  original  agreement. 
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In  the  Committee's  opinion,  there  must  be  some  individual  claims  of  former 
landowners  where  agreement  for  settlement  can  be  reached  with  the  Ministry  of 
Housing  prior  to  and  without  the  need  for  Mr.  Hoilett's  report.  The  Committee 
urges  the  Ministry  of  Housing,  the  Ombudsman  and  representatives  of  those 
former  landowners  to  enter  into  discussions  immediately  after  October  12,  1979 
for  the  purpose  of  identifying  any  claims  wherein  agreement  for  settlement  can 
be  reached.  In  the  event  such  claims  are  identified,  the  Committee  urges  those 
concerned  to  implement  those  settlements  as  quickly  as  possible. 

The  Committee  understands  that  the  Ombudsman  has  given  Mr.  Hoilett  a 
deadline  of  Christmas,  1979  in  which  to  finalize  his  report.  Mr.  Hoilett  should  be 
held  to  that  deadline.  If  the  report  is  completed  by  that  date,  it  will  keep  North 
Pickering  current  in  the  minds  of  those  who  must  work  towards  a  final 
settlement. 

Before  Mr.  Hoilett's  report  is  completed,  however,  the  Ombudsman  and 
those  who  participated  in  the  Hoilett  hearings  must  clarify  the  matter  of  the 
publication  of  the  report.  It  seems  the  Ministry  of  Housing  was  always  of  the 
view  that  the  report  of  Mr.  Hoilett  would  be  made  available  to  them.  The 
Ombudsman  on  the  other  hand  is  less  certain  that  the  report  was  ever  intended 
to  be  published.  This  issue  has  the  potential  of  totally  undermining  any  efforts 
towards  settlement.  The  Committee  urges  the  Ombudsman  to  make  use  of 
Mr.  Hoilett's  report  in  a  way  which  is  most  conducive  to  and  of  greatest 
assistance  towards  the  most  appropriate  resolution  of  North  Pickering  in  the 
shortest  period  of  time." 

(end  of  quotation  from  Seventh  Report) 

Whereas  the  Committee  believed  that  Mr.  Hoilett  had  a  deadline  of 

Christmas  1979  to  finalize  his  report,  the  Ombudsman  advised  the  Committee 

that   such  was  not  the  case.      In  any  event,  the  report   was  not  finalized  by 

Christmas  1979  and  it  was  not  finalized  by  Christmas   1980.     The  Committee 

wishes  to  express  its  deep  dismay  at  the  time  taken  to  complete  the  process  as 

intended  by  the  Agreement  dated  October  1,  1976,  and  in  particular  at  the  time 

taken  by  Mr.  Hoilett  to  complete  his  report. 

The  Ombudsman  has  been  unable  to  advise  the  Committee  with  any 

certainty  when  the  Hoilett  Report  will  be  completed.     It  is  obvious  that  the 

Ministry  of  Housing  is  not  prepared  to  move  towards  any  settlement  of  individual 

claims   of   former   landowners   or   any   other   form    of   resolution  of    the   matter 

before  the  Hoilett  Report  is  received.    Even  when  that  report  is  received  there 


-  28- 


has  been  no  assurance  given  that  the  matters  will  be  resolved  or  that  the 
Minister  of  Housing  will  honour  the  terms  of  the  agreement  dated  October  1, 
1976. 

Those  who  believe  that  North  Pickering  will  go  away  with  the  passage 
of  time  are  being  unrealistic.  The  issues  that  were  so  prevalent  in  1976 
respecting  the  North  Pickering  Project  will  return.  Eventually  the  Minister  of 
Housing  and  the  Ombudsman  will  be  required  to  accommodate  the  substantive 
provisions  of  the  agreement  dated  October  1,  1976  regardless  of  its  initial 
validity  in  law  and  regardless  of  the  subsequent  actions  of  the  parties  thereto. 

Evidence  that  North  Pickering  will  not  go  away  can  be  found  in  the 
recent  decision  of  the  Ontario  Court  of  Appeal  which  confirmed  the  Ombuds- 
man's jurisdiction  to  further  investigate  the  claims  of  the  landowners  whose 
cases  were  referred  to  the  Royal  Commission  of  Inquiry.  The  Committee  is  not 
aware  of  what  the  Ombudsman's  plans  are  in  respect  of  these  complaints. 
However,  it  is  now  open  for  the  Ombudsman  to  continue  these  investigations  and 
to  issue  a  separate  report  as  provided  by  The  Ombudsman  Act. 

Any  further  investigation  by  the  Ombudsman  will  increase  the 
number  of  reports  that  may  ultimately  be  tabled  in  the  Legislature  and  thereby 
referred  to  this  Committee.  The  Committee  wishes  to  advise  the  Legislature 
that  if,  as  and  when  ail  the  reports  are  received,  its  first  order  of  business  will 
be  to  inquire  why  the  parties  to  the  October  1,  1976  agreement  were  unable  to 
resolve  all  outstanding  matters  during  the  three  and  a  half  to  four  years  that  Mr. 
Hoilett's  efforts  were  underway. 

In  short,  this  Committee  will  be  diligent  in  making  a  full  determina- 
tion of  the  actions  of  the  parties  to  the  October  1,  1976  agreement  subsequent 
thereto  for  the  purpose  of  reporting  to  the  Legislative  Assembly  of  the  Province 
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of  Ontario  how  North  Pickering  could  remain  unresolved  some  five  years  after 
the  publication  of  the  Ombudsman's  initial  report. 

D.  WORKMEN'S   COMPENSATION   BOARD 

(i)         Policy   of   Benefit   of   the   Doubt 

On  the  12th  day  of  February,  1980  the  Workmen's  Compensation 
Board  approved  a  policy  of  benefit  of  doubt  which  is  to  be  applied  to  all  levels  of 
decision  making  at  the  Board.  This  policy  is  the  product  of  some  discussion  at 
various  times  within  the  last  two  years,  between  the  Board,  the  Ombudsman  and 
this  Committee.  It  represents  probably  for  the  first  time  a  policy  of  the  Board 
which  has  been  formulated  and  finalized  as  a  result  of  a  collaborative  effort. 

The  effectiveness  of  this  policy  can  only  be  gauged  by  future 
reference  to  decisions  wherein  it  has  been  considered.  It  has  the  potential  of 
granting  entitlement  to  claimants  in  circumstances  where  previous  policies  of 
the  Board  would  not  have  so  permitted.  The  Committee  urges  the  Ombudsman, 
as  much  as  possible,  to  monitor  the  effectiveness  of  this  policy  and  to  report 
thereon  to  it  on  a  continuous  basis. 

The  Committee   wishes   to   commend   the  Workmen's  Compensation 
Board  for  its  efforts  in  working  with  the  Ombudsman  and  this  Committee  to 
achieve  a  policy  dealing  with  a  very  complex  concept  which  in  this  imperfect 
world  is  as  good  as  one  can  achieve, 
(ii)         Backlog  of   Cases 

As  stated  earlier,  the  backlog  of  cases  involving  Workmen's  Compen- 
sation Board  complaints  is  still  inordinately  high.  This  backlog,  in  the 
Committee's  opinion,  may  be  attributed  to  two  factors: 

1.        the  volume  of  Workmen's  Compensation  Board  complaints  made 
to  the  Ombudsman's  office;   and 
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2.  the  length  of  time  taken  by  the  Omubdsman's  staff  in  their 
investigation  and  resolution  of  the  cases. 

The  first  factor  is  probably  due  to  circumstances  beyond  the 
Ombudsman's  control.  As  all  members  of  the  Assembly  are  aware,  the  highest 
proportion  of  constituency  matters  brought  to  their  attention  deal  with  the 
Workmen's  Compensation  Board. 

However,  the  second  factor  in  the  Committee's  opinion  is  substan- 
tially the  responsibility  of  the  Ombudsman  and  his  office.  The  Committee  notes 
that  the  Ombudsman  has  recently  hired  additional  people  on  a  contract  basis  for 
the  purpose  of  expanding  his  investigative  staff  in  Workmen's  Compensation 
Board  matters.  That  may  provide  some  interim  relief.  However,  in  the 
Committee's  opinion  it  will  not  provide  a  long  term  solution. 

What  is  required  is  a  full  scale  re-evaluation  of  the  manner  in  which 
Workmen's  Compensation  Board  complaints  are  investigated.  The  Committee  is 
aware  that  these  complaints  are  investigated  by  one  department  within  the 
Ombudsman's  office.  However,  the  problems  relating  to  the  length  of  time 
required  to  investigate  and  finally  dispose  of  Workmen's  Compensation  Board 
matters  is  one  which  transcends  departments  within  the  Ombudsman's  office.  It 
affects  every  person  in  that  office  and  the  Ombudsman  himself.  Any  comments 
and  criticisms  respecting  the  manner  in  which  Workmen's  Compensation  Board 
complaints  are  processed  reflect  on  the  office  generally.  It  matters  not  to  an 
injured  workman  in  Sudbury  that  a  complaint  respecting  the  Ontario  Lottery 
Corporation  can  be  fully  resolved  within  60  days  if  it  has  taken  the  Ombudsman's 
office  over  two  years  before  completing  his  Workmen's  Compensation  Board 
complaint. 
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These  comments  are  not  intended  to  be  critical  of  anyone  within  the 
Ombudsman's  office  or  with  any  particular  complaint  handling  procedure.  The 
persons  dealing  with  Workmen's  Compensation  Board  matters  for  the  Ombudsman 
are  truly  dedicated  and  hard  working.  The  fact  is,  however,  that  the  office 
generally  is  unable  to  cope  with  the  volume  and  nature  of  those  complaints. 

The  Committee  notes  that  the  Ombudsman  has  commissioned  a  senior 
member  of  his  office  to  conduct  a  two  year  study  into  the  existing  policies  and 
practices  of  the  Workmen's  Compensation  Board  as  they  relate  to  complaints 
made  to  his  office.  Obviously  that  is  an  external  study  designed  to  identify  and 
perhaps  correct  policies  and  practices  within  the  Workmen's  Compensation  Board 
which  may  serve  to  improve  the  Ombudsman's  ability  to  investigate  these 
complaints  and  which  may  even  reduce  the  number  of  complaints  made. 

The  Committee  also  notes  that  the  Ombudsman  has  recently 
completed  a  study  of  complaint  handling  procedures  generally.  The  Committee 
intends  to  review  that  study  and  any  implementation  thereof  in  more  detail  with 
the  Ombudsman  during  1981.  The  Committee  also  intends  to  review  in  specific 
detail  with  the  Ombudsman  and  his  staff  procedures  employed  thereby  in  the 
handling  and  investigation  of  Workmen's  Compensation  Board  files. 

The  Committee  understands  that  this  step  may  be  considered  by  some 
to  be  unusual  and  beyond  the  scope  of  its  terms  of  reference.  The  Committee 
views  its  terms  of  reference  as  permitting  it  to  consider  with  the  Ombudsman 
any  matter  which  has  an  effect  on  his  ability  to  fully  and  effectively  carry  out 
his  functions  under  The  Ombudsman  Act.  In  the  Committee's  opinion,  the  time 
taken  to  investigate  Workmen's  Compensation  Board  files  is  prejudicing  the 
Ombudsman's  ability  to  effectively  carry  out  his  functions  in  these  areas. 
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E.  RECOMMENDATIONS   IN    PREVIOUS  OMBUDSMAN    REPORTS   IN 
RESPECT  OF   WHICH   IT   IS   ANTICIPATED   THAT   SOME   FURTHER 
ACTION   WILL   BE   TAKEN   BY   THE  GOVERNMENTAL 
ORGANIZATION   AFFECTED 

In  his  Seventh  Report  the  Ombudsman  again  appended  two  charts 
which  summarized  the  recommendations  made  under  the  appropriate  categories 
and  the  disposition  of  those  recommendations  made  by  the  Select  Committee 
and/or  the  governmental  organization  to  which  they  were  directed. 

The  Committee  invited  responses  from  all  governmental  organiza- 
tions shown  on  the  two  charts  wherein  further  responses  and/or  actions  were 
required.  In  general  these  responses  were  positive  and  indicated  that  for  the 
most  part  the  governmental  organizations  in  question  had  or  were  continuing  to 
comply  with  the  original  recommendation  made  by  the  Ombudsman  and  any 
subsequent  recommendation  made  by  this  Committee. 

The  Ombudsman  will  now  continue  to  include  these  tables  in  each  of 
his  annual  reports.  The  Committee  intends  as  part  of  its  regular  procedures  to 
review  these  charts  with  the  Ombudsman  and  governmental  organizations 
affected  for  the  purpose  of  ensuring  that  total  compliance  by  the  governmental 
organizations  with  the  recommendations  in  question  is  achieved. 

F.  RECOMMENDATIONS   MADE   BY   THE   OMBUDSMAN   WHICH    WERE 
DENIED   BY   THE  GOVERNMENTAL   ORGANIZATION   IN   QUESTION 

(1)       MINISTRY   OF    HOUSING 

(i)         Complaint   #17,   Ombudsman's  Seventh  Report 

This  concerns  a  complaint  made  against  a  local  housing  authority 
respecting  its  actions  on  an  application  for  rental  accommodation.  The  initial 
application  for  rental  accommodation  was  made  by  the  complainant  in  February 
1979.  Shortly  thereafter  the  housing  authority  determined  the  applicant  and  his 
family   to   be   eligible   for   rent   geared-to-income   accommodation   and,   having 
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regard  to  the  state  of  the  accommodation  in  which  they  were  living  saw  that  the 
need  was  urgent. 

However,  apparently  as  a  result  of  certain  inquiries  and  visits  made 
by  and  on  behalf  of  the  housing  authority,  the  decision  to  grant  the  complainant 
and  his  family  accommodation  was  postponed  or  deferred  on  at  least  six 
occasions.  On  the  5th  of  November,  1979  the  housing  authority  passed  a  motion 
"to  postpone  for  an  indefinite  period"  a  decision  to  house  the  complainant  and  his 
family. 

It  appears  that  the  housing  authority  based  its  ultimate  decision  to 
indefinitely  postpone  the  housing  of  the  complainant  and  his  family  on  one  or  a 
combination  of  medical  and  behavioural  problems  reported  to  it  by  representa- 
tives of  the  authority,  representatives  of  social  service  agencies  who  were 
involved  with  the  complainant  and  his  family,  and  by  other  sources  in  no  way 
connected  or  associated  with  the  housing  authority  or  its  decision  making 
process. 

The  Ombudsman  conducted  a  very  thorough  investigation  into  this 
matter  and  although  he  recognized  the  existence  of  certain  health  and 
behavioural  problems  associated  with  the  complainant  and  his  family,  he 
concluded  that  they  were  in  the  majority  related  to  the  fact  that  the  com- 
plainant and  his  family  did  not  and  never  have  had  adequate  housing.  He  noted  in 
his  investigation  that  representatives  of  the  majority  of  social  service  agencies 
concerned  attributed  the  lack  of  adequate  housing  as  the  significant  cause  of  the 
problems  in  question.  He  formed  the  opinion  that  the  housing  authority  in  its 
consideration  of  the  complainant's  application  from  time  to  time,  failed  to  take 
into  account  the  social  service  agencies'  opinions  on  the  lack  of  adequate  housing 
or  the  progress  that  the  family  had  demonstrated  even  within  the  deplorable 
housing  conditions  confronting  them. 
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The  Ombudsman  concluded  that  the  housing  authority  had  failed  to 
justify  its  decision  to  continue  to  defer  the  application  of  the  complainant  and  he 
accordingly  determined,  pursuant  to  Section  21(l)(b)  of  The  Ombudsman  Act, 
that  the  housing  authority's  decision  to  continue  to  defer  was  unreasonable.  He 
recommended  that  the  housing  authority  give  the  complainant  and  his  family 
immmediate  accommodation  in  a  suitable  geared-to-income  housing  unit  and  if 
such  unit  is  not  available  immediately  that  the  authority  accommodate  the 
family  in  the  first  such  unit  which  becomes  available. 

The  housing  authority  declined  to  implement  the  recommendation  of 
the  Ombudsman  mainly  on  the  grounds  that  the  facts  which  were  made  available 
to  it  prior  to  its  various  decisions  to  defer  housing  attributed  the  family's 
problems  not  to  their  residential  environment  but  to  other  factors  which  were 
solely  within  their  control.  In  other  words,  they  were  the  authors  of  their  own 
misfortune.  Additionally,  the  housing  authority  apparently  had  received  infor- 
mation from  the  same  social  service  agencies  to  which  the  Ombudsman  had 
referred  which  was  inconsistent  with  that  provided  to  the  Ombudsman.  Lastly, 
the  housing  authority  apparantly  relied  upon  information  obtained  from  third 
parties  not  in  any  way  connected  with  the  housing  authority  which  indicated  that 
the  complainant  and  his  family  were  unsuitable  for  placement  in  the  particular 
housing  unit.  The  Committee  noted  from  the  Chairman  of  the  housing  authority 
that  this  was  an  acquaintance  of  one  of  the  housing  authority  members  who  knew 
of  the  family  and  who  shared  a  past  experience  during  a  conversation  one  day  on 
the  street. 

In  essence  the  housing  authority's  reasons  for  deferring  were  centered 
around  its  collective  opinion  that  the  complainant  and  his  family  were  just  not 
suitable  for  the  housing  in  question  and  that  the  authority  members  collectively 


-35- 


shared  a  concern  that  the  presence  of  the  complainant  and  his  family  would 
cause  further  deterioration  of  the  condition  of  the  housing  units.  Apparently  the 
housing  authority  had  had  unfortunate  experiences  with  other  residents  and  it 
was  concerned  to  avoid  any  repetition  thereof. 

The  Committee  must  support  the  recommendation  of  the  Ombudsman 
in  this  case.  In  the  Committee's  opinion  the  housing  authority  did  not  exercise 
its  decision  making  function  consistent  with  the  spirit  and  intent  of  its  Order-In- 
Council  and  of  the  Ontario  Housing  Authorities  Field  Manual  and  the  guidelines 
contained  therein. 

The  Committee  has  no  doubt  that  the  members  of  the  housing 
authority  acted  in  a  way  which  they  individually  and  collectively  believed  were 
in  the  best  interests  of  all  concerned  and  in  a  way  which  was  consistent  with  the 
duties  and  obligations  set  forth  in  the  Order-In-Council  and  in  the  said  Field 
Manual. 

However,  the  authority  was  unable  in  the  Committee's  opinion  to  give 
satisfactory  answers  to  the  central  issue  raised  by  the  Ombudsman  in  his 
investigation,  that  without  exception,  everyone  connected  with  this  complainant 
and  his  family  believed  the  key  to  their  improvement  and  virtual  salvation  lay  in 
suitable  and  adequate  accommodation.  The  housing  authority's  decision  to 
indefinitely  defer  housing  placed  this  family  in  a  Catch  22  situation  from  which 
they  could  never  escape. 

The  Committee  was  reminded  by  representatives  of  Ontario  Housing 
Corporation  and  members  of  the  housing  authority  in  question  that  it  must  have 
regard  for  the  autonomy  enjoyed  by  housing  authorities  in  Ontario  vis-a-vis  the 
Ontario  Government.  That  is,  housing  authorities  are  comprised  of  local 
community   persons   who   are   charged  with  the   responsibility  of   carrying  out 
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decisions  which  they  consider  to  be  in  the  best  interests  of  the  local  community. 
It  has  been  contended  that  any  attempt  to  interfere  or  influence  the  course  of 
that  decision  making  function  would  render  housing  authorities  in  Ontario 
ineffective. 

The  Committee  in  no  way  wishes  to  downgrade  the  autonomy  that 
housing  authorities  must  enjoy.  However,  the  fact  remains  that  they  are  still 
agencies  of  the  Crown.  By  the  very  Order-In-Council  striking  this  housing 
authority  it  shall 

"make  by-laws,  subject  to  the  approval  of  the  Minister  of  Housing, 
regulating  its  proceedings  and  the  conduct  of  the  affairs  of  the  authority", 
Further  it 

"shall  be  charged  with  and  shall  assume  responsibility,  as  defined  and 
determined  by  Ontario  Housing  Corporation  for  the  management,  operation 
and  administration  of  such  family  and  senior  citizen  housing  projects". 

Its  entire  decision  making  process  respecting  applications  for  rental 
accommodation  is  dictated  by  the  Ontario  Housing  Corporation  Field  Manual  and 
Chapter  7  in  particular.  Therefore,  while  housing  authorities  may  carry  on 
autonomously  within  their  local  community,  they  are  nevertheless  bound  to 
courses  of  conduct  stipulated  by  the  Order-In-Council  and  by  the  Minister  of 
Housing. 

Housing  authorities  in  Ontario  are  governmental  organizations  within 
the  jurisdiction  of  the  Ombudsman.  As  such  and  therefore  regardless  of  the 
context  within  which  they  operate  they  are  subject  to  any  investigation  of  the 
Ombudsman  and  thereby  subject  to  the  process  of  this  Committee  and  the 
Legislative  Assembly. 
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In  the  Committee's  opinion,  the  actions  of  the  housing  authority  in 
question  were  not  consistent  with  its  rights  and  responsibilities  as  articulated  by 
the  Order-In-Council  and  the  Ontario  Housing  Corporation  Field  Manual.  The 
reasons  given  by  the  Ombudsman  in  support  of  his  opinion  and  recommendations 
are  overwhelming  when  compared  to  the  reasons  provided  by  the  housing 
authority  for  its  decision  to  indefinitely  defer  the  housing  of  the  complainant  and 
his  family. 

Accordingly,  the  Committee  recommends  that  THE  LEGISLATIVE 
ASSEMBLY  APPROVE  AND  ADOPT  THE  RECOMMENDATION  OF  THE 
OMBUDSMAN  AND  THAT  THE  HOUSING  AUTHORITY  IN  QUESTION  GIVE  THE 
COMPLAINANT  AND  HIS  FAMILY  IMMEDIATE  ACCOMMODATION  IN  A 
SUITABLE  GEARED  TO  INCOME  HOUSING  UNIT;  AND  IF  A  SUITABLE  UNIT 
IS  NOT  AVAILABLE  IMMEDIATELY,  THAT  THE  HOUSING  AUTHORITY 
ACCOMMODATE  THE  FAMILY  IN  THE  FIRST  SUCH  UNIT  WHICH  BECOMES 
AVAILABLE  (2). 

Further,  the  Committee  cannot  but  believe  that  had  the  Ontario 
Housing  Corporation  given  this  housing  authority  more  in  the  way  of  guidance 
respecting  its  decision  making  functions,  this  complaint  may  not  have  arisen. 
The  Committee  recognizes  that  the  rules  of  natural  justice  may  not  strictly 
apply  in  the  circumstances  of  this  decision.  However,  the  emerging  principle  of 
administrative  fairness  may  very  well  have  application  to  decisions  of  that 
nature.  That  is,  housing  authorities  in  Ontario  exercising  their  decision  making 
authorities  in  the  matter  of  subsidized  residential  accommodation,  may  very  well 
have  to  treat  applicants  fairly  by  adhering  to  certain  rules  of  substantial  and 
procedural  law.  In  any  event,  in  the  Committee's  opinion,  it  is  incumbent  upon 
the  Ontario  Housing  Corporation  to  give  the  housing  authorities  in  Ontario  more 
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guidance  and  directions  in  the  matter  of  decision  making  than  that  which  is  now 
found  in  its  manuals.  Accordingly,  the  Committee  recommends  that  THE 
ONTARIO  HOUSING  CORPORATION  IMMEDIATELY  CONDUCT  A  REVIEW 
AND  STUDY  OF  ITS  MANUALS  AND  THE  DECISION  MAKING  FUNCTIONS  OF 
HOUSING  AUTHORITIES  IN  PARTICULAR  FOR  THE  PURPOSE  OF  AMENDING 
ITS  MANUALS  TO  GIVE  HOUSING  AUTHORITIES  MORE  GUIDANCE  IN  ORDER 
THAT  THE  RULES  OF  ADMINISTRATIVE  FAIRNESS  WILL  BE  MORE  STRICTLY 
ADHERED  TO  (3). 

(ii)         Complaint  #18,  Ombudsman's  Seventh  Report 

This  complaint  concerns  a  refusal  by  the  Ontario  Housing  Corporation 
(OHC)  to  pay  the  claimant  a  sum  of  money  alleged  due  under  The  Public  Works 
Creditors  Payment  Act. 

As  a  result  of  the  Ombudsman's  investigation  and  the  opinions 
formulated  by  him,  he  made  four  recommendations  to  the  Ontario  Housing 
Corporation,  the  substance  of  which  would  acknowledge  a  sum  of  money  due  to 
the  claimant  under  The  Public  Works  Creditors  Payment  Act  thereby  permitting 
OHC  and  the  claimant  to  look  to  the  surety  in  question  for  payment. 

During  the  Committee's  hearing  in  July,  the  General  Manager  of 
Ontario  Housing  Corporation  advised  the  Committee  that  the  Corporate  Board 
had  re-considered  its  position  and  decided  to  accept  the  recommendations  of  the 
Ombudsman  as  contained  in  his  report  and  in  the  course  of  implementing  those 
recommendations  accepts  that  the  claimant  is  owed  the  sum  of  $18,196.57  which 
amount  should  be  made  by  the  surety  in  question.  The  Ombudsman,  after 
considering  this  position,  advised  the  Committee  that  it  was  an  adequate  and 
appropriate  response  to  his  recommendations.  The  matter  was  accordingly 
resolved  and  the  Committee  did  not  review  this  case  in  any  detail. 
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The  Committee  wishes  to  commend  the  Ontario  Housing  Corporation 
and  its  General  Manager  for  its  handling  of  this  complaint.  This  occasion  marked 
the  first  time  wherein  the  OHC  and  its  representatives  attended  before  the 
Committee  to  deal  with  any  recommendation  denied  cases.  They  have  demon- 
strated a  sincere  respect  for  the  Ombudsman  and  his  office  and  a  genuine 
willingness  to  assist  him  in  the  performance  of  his  functions. 

(2)       MINISTRY   OF   REVENUE 

(i)         Complaint  #36,  Ombudsman's   Seventh   Report 

This  complaint  concerns  a  decision  of  the  Ministry  of  Revenue 
denying  the  complainant's  application  for  an  Ontario  Home  Buyer's  Grant  in 
respect  of  a  purchase  of  a  mobile  home.  The  Ministry  refused  the  complainant's 
application  on  the  grounds  that  the  mobile  home  purchased  did  not  comply  with 
the  CSA  standards  that  the  Ontario  Home  Buyer's  Grant  Act  required. 

The  substance  of  the  original  complaint  was  that  the  standards 
stipulated  by  the  Act  did  not  exist  at  the  time  the  mobile  home  was  manufac- 
tured and  accordingly  the  Act  discriminated  against  all  homes  manufactured 
prior  to  the  introduction  of  CSA  standards  into  the  program.  The  Ombudsman 
ultimately  concluded  that  he  could  not  support  that  complaint. 

However,  during  the  course  of  the  Ombudsman's  investigation,  he 
formed  the  possible  conclusions  that  certain  Ministry  employees  did  not  follow 
appropriate  procedures  with  respect  to  the  confirmation  of  the  complainant's 
eligibility  for  grants.  In  accordance  with  Section  19(3)  of  The  Ombudsman  Act, 
he  advised  the  Ministry  that  it  might  be  open  for  him  to  conclude  that  since  the 
complainant  was  given  erroneous  information  by  the  Ministry,  it  was  unreason- 
able within  the  meaning  of  Section  22(b)  of  The  Ombudsman  Act  for  the  Ministry 
to  refuse  to  grant  the  complainant  an  Ontario  Home  Buyer's  Grant. 
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The  Ombudsman  further  advised  that  a  possible  recommendation  he 
could  make  when  his  investigation  was  concluded  was  that  the  complainant  be 
paid  the  sum  of  $1,000.00  in  lieu  of  a  Home  Buyer's  Grant. 

The  Ministry  responded  to  the  Ombudsman's  notice  under  Section 
19(3)  of  The  Ombudsman  Act  re-confirming  its  original  decision  to  refuse  the 
complainant's  application.  The  Ministry  effectively  disagreed  with  any  finding  of 
the  Ombudsman  either  that  the  complainant  was  given  misinformation  or  that 
any  Ministry  employees  had  failed  to  follow  appropriate  procedures. 

The  Ombudsman,  upon  the  completion  of  his  investigation,  issued  his 
report  to  the  Ministry  pursuant  to  Section  22(3)  of  The  Ombudsman  Act 
determining  that  the  Ministry  was  "unreasonable"  within  the  meaning  of  Section 
22(b)  of  The  Ombudsman  Act  in  refusing  to  grant  a  sum  of  $1,000.00  to  the 
complainant  in  lieu  of  the  Ontario  Home  Buyer's  Grant.  In  other  words,  the 
Ombudsman  found  as  unreasonable  the  Ministry's  response  to  the  possible 
recommendation  of  the  Ombudsman  as  set  out  in  his  notice  pursuant  to  Section 
19(3)  of  The  Ombudsman  Act.  It  is  to  be  noted  that  at  no  time  prior  to  the 
Ombudsman's  19(3)  notice  was  the  Ministry  asked  to  consider  the  payment  of 
$1,000.00  to  the  complainant  in  lieu  of  granting  entitlement  under  the  program. 

During  the  course  of  the  Committee's  review  of  this  complaint  with 
representatives  of  the  Ombudsman's  office,  it  became  apparent  that  the 
Ombudsman's  investigation  raised  many  unanswered  questions.  For  example,  at 
no  time  during  the  Ombudsman's  investigation  did  anybody  from  his  office 
interview  the  complainant  personally.  The  initiative  for  this  complaint  appears 
to  have  come  from  the  owner  of  the  mobile  home  park  where  the  complainant's 
home  is  situated  and  who  apparently  was  instrumental  in  the  sale  of  the  home  to 
the  complainant.  It  is  also  this  latter  person  who  apparently  was  given  the 
misinformation  by  the  Ministry  representatives. 
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At  the  suggestion  of  the  Committee,  the  Ombudsman  and  his  staff, 
with  the  concurrence  of  the  Ministry  of  Revenue,  agreed  to  further  investigate 
this  matter  for  the  purpose  of  obtaining  answers  to  the  unanswered  questions 
disclosed  at  the  Committee's  hearings  and  for  the  purpose  of  permitting  Ministry 
of  Revenue  representatives  to  participate  in  the  examination  under  oath  of  the 
complainant  and  the  mobile  home  park  owner.  Accordingly,  the  Committee 
deferred  any  further  consideration  of  this  complaint  pending  that  further 
investigation. 

However,  in  September  the  Committee  was  informed  by  the 
Ombudsman  that  efforts  to  secure  the  co-operation  and  attendance  of  one  of  the 
two  witnesses  was  unsuccessful.  For  this  and  other  reasons  the  Ombudsman 
declined  to  pursue  his  further  investigation. 

The  Ombudsman  also  noted  in  the  letter  so  informing  the  Committee 


that: 


"I  have  reviewed  my  original  report  and  recommendation  in  this 
complaint.  In  doing  so  I  have  had  a  more  leisurely  opportunity  to 
consider  all  the  information  obtained  in  our  investigation  than  I  had 
at  the  time.  I  issued  my  report,  soon  after  I  assumed  my  duties  as 
Ombudsman.  The  report  and  recommendation,  having  been  issued 
must  stand.  However,  I  do  wish  to  say  that  having  studied  all  the 
available  evidence,  I  would  not  now  reach  the  same  conclusion  as  I 
did  then." 


The  Committee  cannot  support  the  recommendation  of  the 
Ombudsman.  It  commends  the  Ombudsman  for  his  very  frank  admission 
respecting  the  "second  look"  at  this  complaint.  However,  the  Committee  wishes 
to  advise  the  Ombudsman  that  in  all  probability  it  would  not  have  supported  this 
complaint  in  any  event  of  a  further  investigation.  The  Ombudsman  has  done  in 
this  complaint  the  very  thing  that  the  Committee  commented  on  respecting 
Complaint    #38   in  his   Sixth   Report.      That  is  the  opinion  formulated  by  the 
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Ombudsman  in  this  case  as  to  the  unreasonableness  of  the  Ministry  of  Revenue 
refers  not  to  the  original  decision  of  the  Ministry  in  denying  the  complainant's 
entitlement  to  a  grant  which  decision  was  the  subject  matter  of  the  Ombuds- 
man's investigation,  but  to  a  "decision,  recommendation,  act  or  omission",  made 
by  the  Ministry  of  Revenue  during  the  course  of  the  Ombudsman's  investigation 
and  only  in  direct  response  to  a  possible  recommendation  as  set  forth  in  the 
Ombudsman's  notice  under  Section  19(3). 

The  Committee  repeats  its  comments  in  the  Seventh  Report  that: 

"This  approach  and  interpretation  of  The  Ombudsman  Act  was  never 
intended  by  the  Legislature.  In  effect,  it  casts  the  Ombudsman  in  an 
adversarial  role  vis-a-vis  the  governmental  organization.  This 
approach,  in  the  Committee's  opinion,  can  only  undermine  the  critical 
working  relationships  that  must  exist  with  the  Ombudsman's  office  by 
governmental  organizations,  and  the  respect  that  governmental 
organizations  must  have  for  the  Ombudsman  Reports  when  issued." 

In  order  that  there  can  be  no  further  misunderstanding,  the 
Committee  will  not  hereafter  support  any  recommendation  made  by  the 
Ombudsman  which  flows  from  any  conclusion  he  has  reached  pursuant  to  Section 
22  of  The  Ombudsman  Act,  which  conclusion  is  based  upon  the  response  by  the 
governmental  organization  to  any  possible  recommendation  contained  in  a  19(3) 
notice  or  in  response  of  any  other  form  of  suggestion  made  by  the  Ombudsman  or 
his  staff  during  the  course  of  an  investigation.  In  the  Committee's  opinion  any 
opinions  and  recommendations  made  by  the  Ombudsman  pursuant  to  Section  22 
of  The  Ombudsman  Act  must  relate  to  the  original  "decision,  recommendation, 
act  or  omission"  which  forms  the  basis  of  the  investigation. 

3.        WORKMEN'S  COMPENSATION   BOARD 

(i)         Complaint  #19,   Ombudsman's  Seventh  Report 
This  case  concerns  the  complaint  against  a  decision  of  the  Workmen's 
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Compensation  Board  dated  the  13th  of  August,  1977  denying  the  complainant's 
claim  for  entitlement  to  benefits  as  a  result  of  an  injury  sustained  by  accident 
arising  out  of  and  in  the  course  of  employment  on  April  9,  1976  or  further 
disablement  arising  out  of  an  accident  which  occurred  at  work  on  the  25th  of 
July,  1969. 

In  1969  the  complainant  slipped  on  some  water  at  work  landing  on  his 
lower  back.  He  was  medically  treated  at  the  time  for  certain  symptoms 
although  no  time  from  work  was  lost. 

On  April  9,  1976,  the  complainant  alleged  that  while  lifting  and 
moving  a  box  at  work  weighing  approximately  25  to  30  pounds,  he  felt  a  pulling 
sensation  in  his  back  and  a  sharp  pain.  The  complainant  reported  to  the  plant 
hospital  for  treatment  on  the  same  day  and  on  subsequent  days.  After  the 
accident  the  complainant  carried  out  "modified  employment"  until  the  23rd  of 
April,  1976  when  he  was  laid  off  from  work  due  to  continuous  disability  related 
to  the  symptoms. 

The  Ombudsman,  after  he  completed  his  investigation,  concluded  that 
the  history  of  medical  treatment  received  by  the  complainant  for  symptoms 
referable  to  an  injury  to  the  particular  area  of  the  back  in  question  were  entirely 
consistent  with  causal  connections  between  the  two  occurrences  in  1969  and 
1976.  Accordingly,  the  Ombudsman  concluded  that  the  incident  occurring  at 
work  on  the  9th  of  April,  1976  aggravated  the  complainant's  pre-existing  back 
condition  which  resulted  in  his  ultimate  lay  off  from  work.  He  further  concluded 
that  the  accident  of  July  25,  1969  had  no  relationship  to  any  disabilities  suffered 
as  a  result  of  the  April  1976  incident. 

The  Ombudsman  accordingly  reported  to  the  Workmen's  Compen- 
sation Board  that  in  his  opinion  the  decision  of  the  Appeal  Board  of  August  30th, 
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1377  was  unreasonable  and  in  accordance  with  Section  22(3)(g)  of  The 
Ombudsman  Act,  1975  he  recommended  that  this  decision  be  revoked  and  that 
the  complainant  be  extended  the  benefit  of  reasonable  doubt  and  granted 
entitlement  for  an  incident  arising  out  of  and  in  the  course  of  his  employment  on 
the  9th  of  April,  1976  which  incident  aggravated  a  pre-existing  back  condition. 
The  Ombudsman  further  recommended  that  the  complainant  be  awarded  all 
appropriate  compensation  benefits. 

The  Workmen's  Compensation  Board  declined  to  implement  the 
Ombudsman's  recommendation.  Although  the  Board  accepted  that  the 
complainant  suffered  an  onset  of  back  pain  in  April  1976,  it  did  not  conclude  that 
a  causal  relationship  had  been  established  between  the  work  performed  and  the 
subsequent  symptoms.  The  Board,  it  seems,  concluded  that  the  symptoms 
related  to  a  pre-existing  non-compensable  back  disability.  The  occurrence  of  the 
symptoms  at  work  appears  to  have  been  taken  by  the  Board  as  mere  coincidence. 

During  the  Committee's  consideration  of  this  case,  it  became 
apparent  that  the  response  made  by  the  Board  to  the  Ombudsman's  recommend- 
ation could  not  be  supported  in  fact.  The  Committee  members  arrived  at  a 
consensus  that  in  its  next  report  it  would  support  the  recommendation  of  the 
Ombudsman  and  so  recommended  its  implementation  to  the  Legislature.  To  that 
end,  it  passed  a  formal  motion  that  the  Committee  in  its  next  report  would 
recommend  to  the  Legislative  Assembly  the  implementation  of  the  Ombudsman's 
recommendation  in  this  case. 

In  response  to  the  Committee's  motion,  the  Workmen's  Compensation 
Board  conducted  a  hearing  on  the  9th  of  October,  1980.  The  Appeal  Board,  by 
decision  of  November  5,  1980,  extended  the  benefit  of  reasonable  doubt  in  the 
complainant's  favour  and  concluded  that  on  the  9th  of  April,  1976  he  sustained 
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personal  injury,  in  the  form  of  disablement,  arising  out  of  and  occurring  in  the 
course  of  his  employment. 

The  Committee  has  considered  the  decision  in  its  entirety.  It  accepts 
it  as  full  compliance  with  its  recommendation  and  the  recommendation  of  the 
Ombudsman  as  contained  in  his  original  report. 

This  marks  the  first  time  where  this  Committee  has  publicly  and 
concurrently  with  its  consideration  of  the  Ombudsman's  report  decided  whether 
or  not  to  support  a  recommendation  of  the  Ombudsman  and  so  recommend  same 
to  the  Legislative  Assembly. 

One  of  the  greatest  frustrations  felt  by  this  Committee  is  the  time 
lag  between  the  issuance  of  the  Ombudsman's  report  and  the  ultimate  imple- 
mentation of  this  Committee's  recommendations  which  have  been  approved  and 
adopted  by  Order  of  the  House.  This  delay  will  be  even  further  compounded  now 
that  the  Ombudsman  will  report  in  the  future  generally  on  an  annual  basis. 
Accordingly,  the  Committee  intends  to  adopt  this  procedure  during  its  hearings 
whenever  it  becomes  obvious  that  either  the  response  of  the  governmental 
organization  in  question  is  inadequate  or  inappropriate  or  whenever  it  appears 
that  the  recommendation  of  the  Ombudsman  cannot  be  supported. 

Where  the  Committee  passes  a  motion  during  its  hearings  that  it  will 
recommend  the  support  and  implementation  of  an  Ombudsman  recommendation 
to  the  Legislative  Assembly,  it  will  expect  the  governmental  organization  to  act 
immediately  in  response  to  that  motion.  A  governmental  organization  should  not 
wait  upon  the  formal  vote  of  the  Legislative  Assembly  approving  and  adopting 
the  recommendation  in  question.  The  actions  of  the  Workmen's  Compensation 
Board  by  its  response  to  the  Committee's  motion  are  proof  that  this  procedure 
can  be  effective  by  providing  a  certainty  of  result  in  a  much  shorter  period  of 
time. 
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In  accordance  with  the  Committee's  motion,  the  Committee 
recommends  that  THE  WORKMEN'S  COMPENSATION  BOARD  REVOKE  ITS 
DECISION  DATED  AUGUST  30,  1977  AND  EXTEND  TO  THE  COMPLAINANT 
THE  BENEFIT  OF  REASONABLE  DOUBT  TO  GRANT  ENTITLEMENT  FOR  AN 
INCIDENT  ARISING  OUT  OF  AND  IN  THE  COURSE  OF  HIS  EMPLOYMENT  ON 
APRIL  9,  1976  WHICH  AGGRAVATED  A  PRE-EXISTING  BACK  CONDITION 
AND  AWARD  THE  APPROPRIATE  COMPENSATION  BENEFITS  ^\ 
(ii)         Complaint  #28,   Ombudsman's  Seventh  Report 

This  complaint  was  made  to  the  Ombudsman  from  a  decision  of  the 
Workmen's  Compensation  Board  dated  January  12,  1978  denying  the  com- 
plainant's claim  for  disability  benefits  for  injuries  suffered  by  the  complainant  in 
the  cervical  area  of  his  spine.  The  Board  found  that  there  was  no  evidence  to 
indicate  that  the  work  related  incident  which  occurred  on  the  3rd  day  of 
October,  1975  wherein  the  complainant  was  struck  on  the  neck  by  a  concrete 
chute  thereby  causing  the  disability.  The  Board,  although  it  accepted  an 
occupational  accident  did  occur  on  the  3rd  of  October,  1975,  concluded  there 
was  no  evidence  to  establish  that  the  disability,  for  which  medical  attention  was 
sought  in  December  1975  and  subsequently,  was  related  to  the  accident. 

The  Ombudsman,  after  he  completed  his  investigation,  found  that  the 
complainant  immediately  after  the  accident  in  October  1975  felt  pain  in  the 
right  shoulder  and  neck  area  and  slight  dizziness.  On  the  day  of  the  accident, 
the  complainant's  employment  was  terminated.  The  complainant  asserted  that 
within  a  week  of  the  incident  he  sought  medical  attention  from  his  family 
physician  although  no  record  was  made.  It  was  not  until  July  1976  when  the 
complainant  was  admitted  to  a  hospital  with  certain  respiratory  and  other 
ailments  that  the  condition  referable  to  the  cervical  spine  was  diagnosed  and 
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treated.  Thereafter  a  series  of  medical  specialists  examined  and  treated  the 
complainant,  all  of  whom  have  expressed  the  opinion  to  the  Ombudsman  and  the 
Workmen's  Compensation  Board  that  although,  at  the  time  of  the  accident,  the 
complainant  was  probably  suffering  from  deteriorating  disc  disease,  the  incident 
in  question  did  aggravate  the  condition  and  accelerate  the  advancement  of  the 
symptoms  from  which  the  complainant  is  now  suffering. 

The  only  medical  opinion  contrary  to  this  position  was  a  report  of  a 
surgical  consultant  of  the  Workmen's  Compensation  Board  who  reviewed  the 
Board's  file  and  expressed  an  opinion  that  the  Board  would  not  be  justified  in 
accepting  the  complainant's  complaints  under  this  claim.  It  is  to  be  noted  that 
the  surgical  consultant  did  not  appear  to  comment  in  his  report  on  all  opinions  of 
the  specialists  who  have  treated  the  complainant.  Moreover,  he  does  not  appear 
to  have  physically  examined  the  complainant  prior  to  rendering  his  opinion. 

The  Ombudsman  determined  that  the  Appeal  Board  was  wrong  to 
conclude  in  its  decision  of  January  12,  1978  that  there  was  no  evidence  to 
indicate  that  the  complainant's  disability  was  related  to  the  accident  of  October 
3,  1975.  He  therefore  recommended  that  the  Appeal  Board  vary  its  decision  of 
January  2,  1978  and  grant  the  complainant  temporary  disability  benefits  from 
the  date  of  the  accident  until  such  time  as  medical  evidence  indicates  that  his 
condition  stabilized.  At  that  time,  the  complainant  should  then  be  granted  a 
permanent  disability  award  in  an  amount  to  be  determined  by  the  Workmen's 
Compensation  Board. 

The  Workmen's  Compensation  Board,  in  response  to  the  Ombudsman's 
recommendation,  took  the  view  that  a  conflict  of  medical  opinions  existed 
between  the  specialists  referred  to  by  the  Ombudsman  and  the  Board's  own 
surgical    consultant.       The    Board    accordingly    referred    the    question    of    the 
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relationship  between  the  symptoms  suffered  by  the  complainant  and  the  compen- 
sable accident  to  a  medical  referee. 

The  Ombudsman  rejected  this  response  by  the  Workmen's  Compen- 
sation Board  on  the  grounds  that  in  his  opinion  a  medical  referee  was  unsuitable 
having  regard  to  the  overwhelming  evidence  of  the  medical  specialits  referred  to 
in  his  report.  He  accordingly  requested  a  formal  response  from  the  Board 
forthwith. 

Nonetheless,  the  Workmen's  Compensation  Board  awaited  upon  the 
report  of  its  medical  referee  before  formally  responding  to  the  Ombudsman,  a 
period  of  some  35^  months.  In  that  response  the  Workmen's  Compensation  Board 
rejected  the  recommendation  of  the  Ombudsman  and  accepted  the  report  of  its 
medical  referee  which  substantially  supported  the  Board's  original  decision.  In 
that  response  the  Board  made  findings  of  credibility  against  the  complainant  that 
it  was  "not  consistent  for  a  man,  who  has  no  hesitation  about  complaining  over 
safety  conditions,  to  make  no  complaint  of  symptoms  stemming  from  an  incident 
in  his  employment.  The  Board  is  satisfied  that,  had  he  been  having  symptoms  of 
any  significance,  the  complainant  would  have  complained  of  them,  and  he  would 
have  sought  medical  attention  for  them."  The  Board  relied  heavily,  in  its 
response,  on  what  it  termed  as  the  "complete  absence  of  established  medical 
attention  between  the  accident  on  October  3,  1975,  and  December  1,  1975,  and 
again  from  December  of  1975  until  July,  1976." 

The  Board  further  rejected  the  medical  opinions  relied  upon  by  the 
Ombudsman  in  his  report.  In  that  regard,  the  Board  preferred  the  opinion  of  the 
medical  referee  which  was  essentially  that  if  any  symptoms  were  precipitated  by 
the  October  1975  incident  they  would  have  been  minimal  or  would  have  resolved 
themselves  before  July  1976  when  the  complainant  was  treated  at  hospital. 
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The  response  of  the  Workmen's  Compensation  Board  acknowledged 
that  the  statement  in  the  decision  of  January  12,  1978  that  "there  is  no  evidence 
to  indicate  that  the  disability  for  which  medical  attention  was  sought  in 
December  1975  and  subsequently,  is  related  to  that  accident."  was  wrong.  The 
Board  acknowledged  that  there  was  some  such  evidence  as  expressed  in  medical 
opinions  of  doctors  which  the  Ombudsman  had  quoted  in  his  report.  However,  in 
the  Board's  view  those  opinions  were  not  supported  by  any  explanation  of  why 
and  how  those  doctors  reached  the  conclusion  that  a  relationship  existed  given 
the  absence  of  evidence  of  continuing  complaint  or  medical  attention.  In  other 
words,  the  Workmen's  Compensation  Board  imposed  a  retroactive  standard  upon 
the  opinions  of  medical  specialists  which  support  the  causal  relationship  between 
the  work  related  incident  and  the  symptoms  complained  of. 

The  Committee  supports  the  recommendation  of  the  Ombudsman  in 
this  case.  The  Committee  agrees  with  the  Ombudsman  that  the  preponderance 
of  medical  evidence  supports  the  conclusion  that  the  incident  which  occurred  at 
work  in  October  1975  aggravated  a  pre-existing  condition  of  the  cervical  spine 
and  caused  in  some  proportion,  the  symptoms  complained  of. 

Support  for  the  Ombudsman's  recommendation  of  necessity  rejects 
the  report  of  the  medical  referee  obtained  by  the  Workmen's  Compensation 
Board.  On  any  basis  of  comparison  of  the  merits  of  all  available  medical  reports 
the  Committee  agrees  with  the  Ombudsman  that  those  of  physicians  who  have 
attended  and  treated  the  complainant  are  the  most  reliable. 

There  are  other  reasons.  The  Committee  concurs  with  the  opinion  of 
the  Ombudsman  that  the  appointment  of  a  medical  referee  after  the  Ombuds- 
man's investigation  had  been  completed  was  totally  inappropriate.  A  medical 
referee  can,  in  some  cases,  perform  a  valuable  function  in  cases  which  the 
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Ombudsman  is  investigating.     That  function  should  be  performed  at  the  very 
beginning  of  the  Ombudsman's  investigation  and  not  when  it  has  been  completed. 

To  appoint  a  medical  referee  for  the  purpose  of  responding  to  a 
report  of  the  Ombudsman  cannot  help  but  be  interpretated  as  having  adverserial 
overtones.  In  fact  the  very  wording  of  this  medical  referee's  report  can  be  taken 
to  be  more  a  response  and  rebuttal  of  opposite  medical  opinions  rather  than  a 
report  designated  to  express  objectively  a  medical  opinion. 

Therefore,  the  Committee  recommends  that  THE  WORKMEN'S 
COMPENSATION  BOARD  VARY  ITS  DECISION  DATED  JANUARY  12,  1978 
AND  GRANT  THE  COMPLAINANT  TEMPORARY  DISABILITY  BENEFITS  FROM 
THE  DATE  OF  HIS  ACCIDENT  (OCTOBER  3,  1975)  UNTIL  SUCH  TIME  AS 
MEDICAL  EVIDENCE  INDICATES  THAT  THE  COMPLAINANT'S  CONDITION  IS 
STABILIZED.  AT  THAT  TIME  THE  COMPLAINANT  SHOULD  THEN  BE 
GRANTED  A  PERMANENT  DISABILITY  AWARD  IN  AN  AMOUNT  TO  BE 
DETERMINED  BY  THE  WORKMEN'S  COMPENSATION  BOARD  (5). 
(iii)         Complaint  #30,   Ombudsman's  Seventh  Report 

This  is  a  complaint  made  against  a  decision  of  the  Workmen's 
Compensation  Board  dated  the  29th  of  July,  1977  which  denied  the  complainant's 
claim  for  entitlement  to  increased  permanent  partial  disability  benefits.  The 
Board  denied  increased  benefits  on  the  grounds  that  the  evidence  presented  at 
the  hearing  would  not  substantiate  the  contention  that  the  complainant's 
condition  had  deteriorated  since  the  original  assessment. 

On  the  24th  of  November,  1972  the  complainant,  during  the  course  of 
his  employment  twisted  his  back  while  using  a  sledge  hammer.  He  was  treated 
for  lumbo  sacral  strain  as  aggravating  a  pre-existing  degenerative  disc  disease. 
The  complainant   received  a  series  of   treatments  and  assessments  until  April 
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1974  when  he  was  granted  a  20%  permanent  partial  disability  award.  The 
complainant  has  been  unable  to  return  to  his  previous  type  of  work  in  view  of  the 
compensable  injury.  In  1976  the  Workmen's  Compensation  Board  re-assessed  the 
injury  and  at  that  time  confirmed  the  20%  award.  Since  that  time  the 
complainant  has  endeavoured  to  have  the  pension  increased  on  the  grounds  that 
the  condition  has  deteriorated  since  the  original  pension  assessment. 

The  Ombudsman's  investigation  centered  on  the  nature  and  extent  of 
the  medical  opinions  available  referable  to  the  complainant's  condition  since  the 
initial  assessment  in  1974.  In  the  Ombudsman's  opinion  the  medical  reports  of 
two  doctors,  one  an  orthopaedic  specialist,  supported  the  complainant's  conten- 
tion that  his  disability  had  in  fact  deteriorated  since  that  date.  The  Committee 
notes,  however,  that  the  opinion  of  the  orthopaedic  specialist  does  not  state 
categorically  that  the  condition  had  deteriorated  or  that  an  increased  pension 
award  was  appropriate. 

The  question  of  the  nature  and  extent  of  the  deterioration  suffered 
by  this  person  since  1974  is,  in  the  opinion  of  the  Committee,  rather  academic. 
What  is  more  significant  is  the  conclusion  reached  by  the  Ombudsman  after  his 
investigation  that  the  impairment  to  the  complainant's  earning  capacity  due  to 
his  accident  had  been  substantial.  He  expressed  his  view  to  the  Workmen's 
Compensation  Board  that  on  the  facts  of  this  case  the  impairment  caused  to  the 
complainant's  earning  capacity  as  a  result  of  the  compensable  accident  is  more 
than  20%  even  if  assessed  on  an  aggravation  basis.  He  formed  the  opinion  that 
the  decision  of  the  Appeal  Board  dated  3uly  29,  1977  to  deny  the  complainant  an 
increased  permanent  disability  award  was  unreasonable.  He  recommended 
pursuant  to  Section  22(3)(g)  of  The  Ombudsman  Act,  1975  that  the  Appeal  Board 
revoke  its  decision  and  grant  the  complainant  an   increase   in   his   permanent 
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partial  disability  award  of  20%  pursuant  to  Section  42  of  The  Workmen's 
Compensation  Act. 

The  Workmen's  Compensation  Board  declined  to  implement  the 
Ombudsman's  recommendation  essentially  on  two  grounds.  Firstly,  the  prevailing 
medical  opinions  did  not  support  a  deterioration  of  the  complainant's  low  back 
disability.  In  fact  the  Board  relied  on  some  evidence  to  suggest  that  the 
condition  has  improved  since  1974. 

Secondly,  the  Board  declined  to  employ  the  provisions  of  Section  42 
of  The  Workmen's  Compensation  Act  in  this  case  on  the  grounds  that  it  did  not 
recognize  that  the  impairment  of  earning  capacity  was  significantly  greater  than 
is  usual  for  the  nature  and  degree  of  the  injury  suffered  and  that  the  complainant 
had  removed  himself  from  the  labour  market  and  declared  himself  totally 
disabled. 

In  this  case,  the  Ombudsman  and  the  Workmen's  Compensation  Board 

have    joined    issue    on    the    interpretation    of    Section    42    of    The    Workmen's 

Compensation  Act  and  in  particular  Section  42(1)  which  is  as  follows: 

"42.-0)  Where  permanent  disability  results  from  the  injury,  the 
impairment  of  earning  capacity  of  the  workman  shall  be  estimated 
from  the  nature  and  degree  of  the  injury,  and  the  compensation  shall 
be  a  weekly  or  other  periodical  payment  during  the  lifetime  of  the 
workman,  or  such  other  period  as  the  Board  may  fix,  of  a  sum 
proportionate  to  such  impairment  not  exceeding  in  any  case  the  like 
proportion  of  75  per  cent  of  his  average  weekly  earnings  during  the 
previous  twelve  months  or  such  lesser  period  as  he  has  been 
employed." 

The  Ombudsman  interprets  that  section  as  permitting  the  Workmen's 

Compensation  Board  to  estimate  the  impairment  of  earning  capacity  on  the  basis 

of  any  and  all  relevant  evidence.     The  Workmen's  Compensation  Board  on  the 

other  hand  does  not  believe  it  has  the  discretion  to  make  any  award  under  this 

section     beyond     a     clinical     assessment     made     by     duly     qualified     medical 
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practitioners.  In  other  words,  the  Board  interprets  the  section  as  creating  an 
inextricable  link  between  the  assessment  of  the  nature  and  degree  of  the  injury 
and  the  impairment  of  earning  capacity.  The  Ombudsman  on  the  other  hand  is  of 
the  opinion  that  any  estimate  of  the  impairment  of  earning  capacity  is  not  solely 
tied  to  any  physical  assessment  of  the  injury  and  sequelae. 

The  Committee  is  unable  to  support  the  recommendation  of  the 
Ombudsman  to  the  extent  that  that  recommendation  relies  upon  available 
medical  opinions  for  the  conclusion  that  the  condition  of  the  complainant  has 
deteriorated  since  1974.  However,  as  the  Committee  understands  the  Ombuds- 
man's position,  it  is  not  necessary  for  there  to  have  been  any  deterioration  in 
order  for  the  Board  to  implement  the  recommendation  by  increasing  the  pension 
benefits  to  the  complainant. 

The  critical  issue  therefore  is  whether,  having  regard  to  the  injury 
suffered  by  the  complainant  and  the  symptoms  occasioned  thereby,  the 
complainant  has  suffered  an  impairment  of  earning  capacity  disproportionate  to 
the  nature  and  extent  of  the  injury  suffered. 

The  interpretation  placed  on  all  of  Section  42  of  The  Workmen's 
Compensation  Act  by  the  Workmen's  Compensation  Board  makes  no  provision  for 
a  workman  in  Ontario  to  receive  a  disability  payment  for  an  impairment  of 
earning  capacity  greater  than  otherwise  might  be  expected,  on  an  indefinite 
basis  where  that  workman,  because  of  the  injuries  and  the  disability  and  degree 
of  impairment  is  effectively  removed  from  the  work  force.  In  the  Committee's 
opinion  this  anomaly  only  exists  because  of  the  Board's  interpretation  of  Section 
42(1),  that  is,  impairment  of  earning  capacity  is  dictated  by  clinical  assessment 
of  the  nature  and  degree  of  the  injury.  In  support  of  its  interpretation  of  Section 
42(1),   the   Workmen's   Compensation    Board    provided    the    Committee    with    a 
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directive  dated  January  29,  1980  on  the  extent  and  limits  of  that  section.  This 
directive  appears  to  represent  a  distillation  of  the  Board's  practice  in  dealing 
with  cases  coming  within  the  section.  This  directive  was  also  available  to  the 
Board  when  it  formulated  its  responses  to  the  Ombudsman's  recommendation. 

This  directive  and  Sections  10  and  11  in  particular  (see  Schedule  "D") 
totally  contradict  the  interpretation  of  Section  42(1)  that  the  Board  has  publicly 
articulated  from  time  to  time.  It  clearly  establishes  that  any  assessment  of 
benefit  relative  to  impairment  of  one's  earning  capacity  is  not  inextricably  tied 
to  a  clinical  assessment  but  may  be  derived  from  a  number  of  sources  more 
particularly  enumerated  in  Section  11  of  the  directive. 

The  Committee  gave  the  Board  an  opportunity  to  make  further 
submissions  to  it  respecting  the  interpretation  and  application  of  Section  42(1)  of 
The  Workmen's  Compensation  Act.  On  August  22,  1980  the  Committee  received 
the  further  submissions.  The  Committee  understands  that  the  directive 
(Schedule  "D")  had  been  rescinded  subsequent  to  its  review  by  the  Committee. 

This  additional  information  provided  and  in  particular  the  guidelines 

for  the  rating  of  permanent  disabilities  approved  by  the  Board  on  February  12, 

1980  (see  Schedule  "E")  again  confirms  that  disability  awards  made  under  Section 

42(1)  are  not  inextricably  tied  to  the  nature  and  extent  of  the  clinical  assessment 

of  the  nature  and  extent  of  the  injury.    Under  the  heading  "Cases  Not  Meeting 

General  Criteria"  of  guidelines  Section  7  provide  that: 

"Permanent  disability  cases  which  do  not  meet  the  general  criteria 
should  be  individually  judged  and  dealt  with  equitably  and  fairly 
having  regard  to  all  circumstances." 

There  is  no  requirement  in  the  directive  or  in  fact  in  the  legislation  which  ties 
benefits  under  this  section  solely  to  the  clinical  assessment  of  the  injury. 
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The  Committee  supports  the  recommendation  of  the  Ombudsman 
particularly  as  it  relates  to  his  interpretation  of  Section  42(1)  of  The  Workmen's 
Compensation  Act.  The  Workmen's  Compensation  Board  has  historically  inter- 
preted this  section  as  permitting  the  payment  of  benefits  to  workmen  in  amounts 
which  are  proportionately  higher  than  the  actual  impairment  of  earning  capacity. 
It  must  follow  that  that  interpretation  to  be  truly  equitable  must  also  permit  the 
payment  of  benefits  which  actually  reflect  the  impairment  of  one's  earning 
capacity. 

Accordingly  the  Committee  recommends  that  THE  WORKMEN'S 
COMPENSATION  BOARD  REVOKE  ITS  DECISION  DATED  JULY  29,  1977  AND 
GRANT  THE  COMPLAINANT  AN  INCREASE  IN  HIS  PERMANENT  PARTIAL 
DISABILITY  AWARD  OF  20%  PURSUANT  TO  SECTION  42  OF  THE 
WORKMEN'S  COMPENSATION  ACT  (6). 


Wh 


C'-.L-    ■ 
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SCHEDULE    "A" 


>tf.ce  of  me  Ministry 

inister  of 

Health 


Heprurn  Eock 
Queen's  Perk 
Torcnto  Or'.ano 
M7A  2C4 
-J16   965-2*21 


June  6,  1980 


Sister  Margaret  Smith 

Acting  Chairman 

Ontario  Council  of  Health 

14th  Floor 

700  Bay  Street 

Toronto,  Ontario 

Dear  Sister  Margaret: 

As  you  know,  sections  43  to  50  of  The  Public 
Hospitals  Act  are  the  statutory  provisions 
respecting  appointment  of  physicians  to  public 
hospital  medical  staffs. 

On  June  25,  1979,  I  requested  the  Council  to 
report  to  me  as  to  the  law  in  other  jurisdictions; 
the  Council  duly  complied  with  that  request,  in  its 
report  of  March  12,  1980. 

I  now  hereby  request  the  Council  of  Health  to 
enquire  into  the  above-mentioned  provisions  of  The 
Public  Hospitals  Act  from  the  point  of  view  of 

(1)  identifying  what  improperly  discriminatory 
acts  may  flow  therefrom;  and 

(2)  recommending  any  appropriate  provisions 
which  would  have  the  effect  of  preventing 
such  improperly  discriminatory  acts, 

and  to  report  to  me  thereon. 

As  background  information,  I  am  pleased  to 
provide  you  with  the  following  material: 

1.    a  copy  of  Complaint  Summary  No.  45  in  the 
Fourth  Annual  Report  of  the  Ombudsman  of 
Ontario; 
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2.  a  transcript  of  certain  proceedings  of 
the  Select  Committee  on  the  Ombudsman 
(August  22,  1978) ; 

3.  comments  on  the  Ombudsman's  Complaint 
Summary  No.  45  in  the  Fifth  Report  of 
the  Select  Committee  on  the  Ombudsman; 

4.  a  transcript  of  certain  proceedings  of 
the  Select  Committee  on  the  Ombudsman 
(March  20,  1979) ; 

5.  comments  on  the  Ombudsman's  Complaint 
Summary  No.  45  in  the  Sixth  Report  of 
the  Select  Committee  on  the  Ombudsman; 

6.  Hansard,  June  21,  1979;  and 

7.  a  transcript  of  certain  proceedings  of 
the  Select  Committee  on  the  Ombudsman 
(July  30,  1979) . 

While  this  material  indicates  the  kind  of 
concern  that  has  resulted  in  my  request,  the 
Council  is  of  course  not  limited  or  controlled 
by  the  contents  of  the  material  but  may  take 
cognizance  of  all  considerations  which  it 
deems  pertinent.   Kindest  regards. 


Yours  sincerely, 


Dennis  R.  Timbrell 
Minister  of  Health 
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SCH2DULE    "B1 

Ontario 


Ministry 

Ontario 

of 

Health 

Insurance 

Health 

Plan 

7  Overlea  Blvd  . 
Toronto,  Ontario 
M4H  1A9 


July  3,  1980 

Mr.  John  P.  Bell 

Counsel  to  the  Select  Committee 

on  the  Ombudsman 

Room  110 

Main  Parliament  Building 

Queen ' s  Park 

Toronto,  Ontario 

M7A  1A2 

Dear  Mr.  Bell: 

Thank  you  for  your  letter  of  June  10,  1980  in  v/hich  you 
enclosed  a  transcript  of  the  proceedings  of  the  Select 
Committee  on  the  Ombudsman.   I  believe  I  can  respond 
adequately  to  the  concerns  of  the  Committee  by  letter. 
However,  if  the  Committee  required  my  attendance,  I  would, 
of  course,  be  happy  to  attend. 

I  have  grouped  the  questions  raised  during  the  proceedings 
and  will  respond  to  the  concerns  as  I  understand  them.   I 
trust  this  will  be  satisfactory. 

There  was  some  discussion  of  the  nature  of  the  change  made 
to  include  R990  within  the  Schedule  of  Benefits.   The  OHIP 
Schedule  of  Benefits  is  prescribed  as  Schedule  15  of  the 
Regulations  under  the  Health  Insurance  Ace.   Sections  59 
and  53  of  the  Regulations  stipulate  that,  for  physicians' 
services  within  and  outside  of  Ontario,  the  amount  payable 
by  the  Plan  is  the  amount  set  out  in  Schedule  15.   Code  R990 
was  added  to  Schedule  15  in  January  1980  which  was  prescribed 
as  Ontario  Regulation  120/80.   I  have  enclosed  a  copy  of  the 
Schedule  of  Benefits.   Code  R990  appears  on  page  109, 
paragraph  15. 

There  was  some  discussion  about  whether  non-surgical  procedures 
were  excluded  from  Code  R990.   The  answer  is  yes.   However,  we 
would  stretch  this  interpretation  as  far  as  possible  to  include 
procedures  which  could  be  accomplished  by  surgery  or  other 
substitute  means. 

/2 
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We  believe  that  the  standard  of  medicine  in  Ontario  is  very  high 
and  we  feel  confident  that  with  very  few  exceptions  all  generally 
accepted  medical  procedures  are  available  in  Ontario  and  are 
included  in  the  OHIP  Schedule  of  Benefits.   In  our  experience  the 
exceptions  are  generally  those  situations  where  complex  equipment 
or  procedures  to  provide  some  surgical  services  are  not  yet  avail- 
able within  the  province.  We  have  provided  for  these  situations. 

By  excluding  non-surgical  services  from  Code  R990,  and  by  limiting 
surgical  procedures  to  those  which  are  described  as  generally 
accepted,  we  have  attempted  to  exclude  from  the  payment  schedule 
services  which  are  not  considered  by  the  medical  community  to  be  of 
proven  medical  necessity. 

The  question  of  medical  necessity  and  the  right  to  appeal  decisions 
of  the  General  Manager  was  raised  and  I  would  like  to  outline  our 
position  on  this  question. 

Our  administrative  position  is  that  where  we  do  not  have  a  fee 
prescribed,  or  where  no  provision  for  the  establishment  of  a  fee 
such  as  Code  R990  exists,  the  service  is  not  considered  to  be 
medically  necessary.   As  a  consequence  we  do  not  routinely  provide 
claimants  with  a  formal  notice  regarding  the  appeal  procedures  in 
such  cases. 

I  would  like  to  assure  the  Committee,  however,  that  I  believe  this 
administrative  position  is  appealable  and  that  I  would  take  no 
action  to  prevent  any  person  indicating  his  or  her  wish  to  appeal 
this  position  from  doing  so.   Such  appeals  are,  in  fact,  currently 
being  heard  by  the  Medical  Eligibility  Committee  and  The  Health 
Services  Appeal  Board. 

We  have  had  considerable  difficulty  in  establishing  a  basis  of  pay- 
ment for  out-of-province  claims  under  Code  R990  which  is  reasonable 
and  fair.   Research  into  the  method  used  in  other  provincial 
jurisdictions  so  far  have  shown  a  variety  of  approaches  to  this 
problem.   For  example,  one  province  makes  no  extra  payment  over 
provincial  rates,  one  pays  the  provincial  rate  plus  a  percentage  of 
the  difference,  and  a  third  has  a  means,  test  committee.   Our  research 
is  not  complete  as  yet  and  I  will  notify  the  Committee  through  you 
when  a  policy  has  been  established.   My  personal  preference  would  be 
a  standard  basis  which  would  apply  uniformly  to  all  patients. 

Mrs.  Campbell  has  raised  a  very  important  concern  as  to  whether 
there  might  be  ad  hoc  arrangements  in  these  procedures.   I  believe 
that  the  approach  which  has  been  taken  addresses  this  concern. 
Firstly  the  lattitude  given  the  General  Manager  under  Code  R990  to 
approve  procedures  not  detailed  in  the  Schedule  of  Benefits  is 
narrowly  defined.   Secondly  the  adoption  of  a  standard  basis  for 
payment  will  provide  certainty  and  apply  uniformly. 

/3 
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The  answer  to  the  question  by  Mr.  Eakins  on  Page  33  can  be 
found  in  the  preamble  to  the  OHIP  Schedule  of  Benefits 
(Appendix  "D"  page  22) .   This  preamble  clarifies  the  fact  that 
although  surgery  solely  to  alter  or  restore  appearance  is  not 
a  benefit  of  OHIP  except  in  very  limited  circumstances,  surgery 
to  alleviate  significant  physical  symptoms  or  to  restore  or 
improve  function  to  any  area  altered  by  disease,  trauma  or 
congenital  deformity  normally  is  a  benefit  under  the  Ontario 
Health  Insurance  Plan.  A  copy  of  the  principal  guidelines  is 
attached. 

I  trust  that  the  foregoing  will  be  of  assistance  to  the  Committee. 

Yours  sincerely, 


*v 


M.  H.  Gibson 
General  Manager 
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SURGICAL  PROCEDURES 

(13)  Where  a  procedure  is  specified  as  "Independent  Operative  Procedure  (I.O.P.)",  the  pro- 
cedural benefit  may  be  claimed  in  full.  In  addition,  visit  benefits,  consultations  etc.  may 
be  claimed  when  such  services  are  actually  rendered.  When  an  I.O.P.  procedure  is  done 
in  conjunction  with  other  non-I.O.P.  procedures,  there  shall  be  no  charge  for  the  consul- 
tation, pre-  and  post-operative  care  related  to  the  I.O.P.  procedure  but  the  listed  I.O.P. 
benefit  may  be  charged  in  these  circumstances.  When  multiple  or  bilateral  I.O.P.  proce- 
dures are  performed  at  the  same  time  by  the  same  physician,  the  listed  procedural 
benefits  may  be  claimed  in  full  but  the  pre-  and  post-operative  benefits  should  be  claimed 
as  if  only  one  procedure  had  been  performed. 

(14)  When  procedures  are  specifically  listed  under  SurgicaTProcedures,  physicians  should  use 
these  listings  rather  than  applying  one  of  the  plastic  surgery  benefits  listed  under  opera- 
tions on  skin  and  subcutaneous  tissue. 

(15)  For  excision  of  tumours  not  specifically  listed  in  this  Schedule,  claims  should  be  made  on 
an  I.C.  basis  (code  R993).  Independent  consideration  also  will  be  _given  (under  code 
R990)  to  claims  for  other  unusual  but  generally  accepted  surgicaljnocedures  whkb  .are 
not  listed  specifically  in  the  Schedule  (excluding  non-major  variations  of  listed  proce- 
dures). 

In  submitting  claims,  physicians  should  relate  the  service  rendered  to  comparable  listed 
procedures  in  terms  of  time  and  difficulty  (see  Preamble,  Part  B,  paragraph  20). 

(16)  Cosmetic  or  Aesthetic  Surgery:  means  a  service  to  enhance  appearance  without  being 
medically  necessary  such  as  surgery  for  correction  of  facial  wrinkles,  surgery  for  eyelid 
wrinkles  (symmetrical  and  without  a  functional  problem),  rhinoplasty  for  appearances 
only,  etc.  These  services  are  not  bentfits  of  CHIP.  (See  Preamble,  Appendix  A). 

(17)  Reconstructive  Surgery:  is  surgery  to  restore  normal  appearance  and  function  to  any  area 
altered  by  disease,  trauma  or  congenital  deformity.  Although  surgery  solely  to  restore  ap- 
pearance may  be  included  in  this  definition  under  certain  limited  conditions,  emotional, 
psychological  or  psychiatric  grounds  normally  arc  not  considered  sufficient  additional  rea- 
son for  OHIP  coverage  of  such  surgery. 


Physicians  should  submit  requests  to  their  District  OHIP  office  for  authorization  of  any 
proposed  surgery  which  may  fall  outside  of  OHIP  coverage.  Among  those  procedures  for 
which  requests  must  be  submitted  before  the  procedure  is  performed  are: 

(a)  augmentation  mammoplasty  (excluding  post-mastectomy  breast  reconstruction) 

(b)  blepharoplasty 

(c)  dermabrasion  (excluding  face  and  neck) 

(d)  epilation  of  hair 

(e)  facelift 

(0  hair  transplant 

(g)  panniculectomy,  lipectomy 

(h)  reduction  mammoplasty 

(i)  rhinoplasty  or  scptorhinoplasty 

(j)  scar  revision  (excluding  face  and  neck) 

(k)  sex-reassignment  surgery 

(I)  tattoo  removal  (excluding  face  and  neck) 
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PREAMBLE 

APPENDIX  D 

1.  Surgery  to  alleviate  significant  physical  symptoms  or  to  restore  or  improve  function 
to  any  area  altered  by  disease,  trauma  or  congenital  deformity  normally  is  a  benefit 
under  The  Ontario  Health  Insurance  Plan.  Suigery  solely  to  alter  or  restore  appear- 
ance is  not  a  benefit  of  OH1P  except  under  the  circumstances  as  listed  in  the  follow- 
ing policy. 

2.  Emotional,  psychological  or  psychiatric  grounds  normalfy  are  not  considered  suffi- 
cient reason  for  OHIP  coverage  of  surgery  for  alteration  of  appearance.  Exceptions 
to  this  limitation,  however,  may  be  made  on  an  independent  consideration  basis  if 
the  proposed  surgery  is  to  alter  a  significant  defect  in  appearance  caused  by  disease, 
trauma  or  congenital  deformity,  and  if  the  surgery  is 

—  recommended  by  a  Mental  Health  Facility,  or 

—  recommended  by  a  Correctional  Institution,  or 

—  essential  in  order  to  obtain  employment  as  documented  by  the  attending  physician 
and  either  by  a  Canada  Manpower  Employment  Centre  or  by  an  employer  with 
regard  to  a  specific  job,  or 

—  performed  on  a  patient  who  is  less  than  18  years  of  age  and  the  defect  is  in  area  of 
the  body  which  normally  and  usually  would  not  be  clothed. 

3.  In  establishing  this  policy,  it  has  been  recognized  that 

—  peer  acceptance  in  our  society  often  is  influenced  dispioportiunately  by  the  facics, 

—  children  are  especially  susceptibie  to  emotional  trauma  caused  by  physical  appeai- 
anccs, 

—  some  procedures  traditionally  have  been  accepted  as  benefits  of  Health  Insurance 
Plans  inspite  of  the  obvious  cosmetic  nature  of  these  procedures. 

4.  Surgery  to  revise  or  remove  features  of  physical  appearance  which  are  familial  in  na- 
ture is  not  a  benefit  of  OHIP. 

5.  Within  the  context  of  this  policy,  the  word  "disease"  docs  not  include  the  normal  se- 
quelae of  aging.  Surgery  to  alter  changes  in  appearance  caused  by  aging  is  not  a 
benefit  of  OHIP. 

6.  Vithin  the  context  of  this  policy,  the  word  "trauma"  includes  trauma  due  to  treat- 
ment such  as  surgery,  radiation,  etc. 

7.  The  phrase  "reasonable  period  of  convalescence"  admittedly  is  imprecise,  but  it  does 
not  seem  reasonable  to  set  a  definite  time  interval  of  convalescence  following  each 
procedure.  Independent  consideration  will  be  given  to  the  questionable  cases. 

8.  Authorization  from  OHIP  is  not  required  for  all  surgery  to  alter  appearance  It  is  re- 
quired only  for  those  categories  of  procedures  for  which  some  cases  may  not  be  a 
benefit  under  OHIP  policy. 

Surface  Pathology 

1.     Trauma  Scars 

(a)  Neck  or  Face 

—  Includes  cars  and  non-hair  bearing  areas  of  the  scalp. 


22 
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JUNE,    1980 


THE  OMBUDSMAN /ONTARIO 

I  STATISTICAL  SYNOPSIS 

II  STATISTICAL  COMPARISON 
SEVENTH  REPORT/FY  79-80 
FIFTH  REPORT/SIXTH  REPORT/FY  78-79 
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SECTION  I 
STATISTICAL  SYNOPSIS 
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STATISTICAL  SYNOPSIS 

FY  78/79      FY  79/80 

1.  FILES  OPENED:  6498  5475 

The  decline  of  1023  in  the  number  of  files  opened  is  largely 
attributable  to  the  fact  that  1165  non-jurisdictional  comp- 
laints and  information  requests  received  in  the  course  of 
office  and  hearing  interviews  which  did  not  require  a  file 
to  be  opened  because  complaints  were  documented  as  no 
follow-up  complaints. 

2.  FILLS  CLOSED:  6723  4655 


The  decrease  of  2068  in  the  number  of  files  closed  results 
from  (i)  the  decline  of  512  in  jurisdictional  complaints 
closed  because  of  the  introduction  of  the  administrative 
fairness  procedures,  (ii)  the  decline  of  1165  non-jur isdic- 
tional  file  openings  and  (iii)  an  overall  decline  in  the 
number  of  non-jurisdictional  complaints  and  information  re- 
quests that  were  received  -  see  also  #10. 


3.  IN  PROGRESS  FILES:  1914  2562 


The  648  increase  in  the  number  of  in  progress  files  is 
largely  attributable  to  the  decline  of  512  in  the  number  of 
jurisdictional  complaints  closed  (see  administrative  fair- 
ness). Jurisdictional  in  progress  files  increased  (528) 
from  1528  to  2056  from  March  1979  to  February  1980. 


4.  JURISDICTIONAL  COMPLAINTS:  2866  2354 


The  decrease  of  512  jurisdictional  closed  complaints  is 
largely  due  to  the  introduction  of  administrative  fairness 
procedures  -  see  also  #2. 


5.  NON-JURISDICTIONAL  COMPLAINTS :  4050  2375 

The  decline  of  1675  non-jurisdictional  closed  complaints  is 
attributable  to  (i)  the  introduction  of  the  no  follow-up 
procedure  -  see  files  opened  -  and  (ii)  an  overall  decline 
in  non-jurisdictional  complaints  received  -  see  also  #10. 

6.  RESOLVLD/ASSISTED  (INVOLVED):  2267  1610 

The  decrease  of  657  resolved  complaints  coincides  with  the 
reduced  number  of  jurisdictional  complaints  closed  -  see 
also. #2  and  #4.  The  decline  of  460  independently  resolved 
complaints  is  attributable  to  a  change  in  terminology  from 
"assisted"  resolution  to  "involvement"  in  the  resolution. 
In  the  past  many  complaints  were  categorized  as  indepen- 
dently resolved  even  though  there  was  involvement  on  the 
part  of  the  Ombudsman. 
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7.  FAVOUR  COMPLAINANT/  949  613 
FAVOUR  GOVERNMENTAL  ORGANIZATION            1318  997 

The  decline  of  336  complaints  settled  in  favour  of  the 
complainant  and  the  decline  of  321  complaints  settled  in 
favour  of  the  governmental  organization  is  directly  attribu- 
table to  the  reduced  number  of  jurisdictional  complaints 
closed  -  see  also  #2  and  #4.  The  proportion  of  complaints 
settled  in  favour  of  the  complainant  versus  the  complaints 
settled  in  favour  of  the  governmental  organization  did  not 
change  significantly. 

8.  REFUSE  TO  INVESTIGATE  OR 

FURTHER  INVESTIGATE:  71  169 


The  increase  of  98  complaints  wherein  the  Ombudsman  pursuant 
to  Section  18  of  the  The  Ombudsman  Act,  1975  decided  to  re- 
fuse to  investigate  or  further  investigate  is  attributable 
to  an  increased  use  of  this  section  where  there  is  an  ade- 
quate administrative  or  legal  remedy, for  example,  medical 
complaints  from  correctional  facilities  which  may  be  direc- 
ted to  the  senior  medical  consultant. 


9.  AVERAGE  DURATION  TO  CLOSING:  101  153 


The  increase  of  52  days  in  the  average  duration  to  closing 
for  complaints  handled  as  files  is  largely  attributable  to 
(i)  the  introduction  of  administrative  fairness  procedures 
and  (ii)  the  reduced  number  of  file  openings  for  straight- 
forward non-jurisdictional  complaints  that  were  otherwise 
handled  as  no  follow-up  complaints. 


10. NO  FOLLOW-UP  COMPLAINTS  AND 

INFORMATION  REQUESTS:  6058  5097 


The  reduced  number  of  no  follow-up  complaints  (961)  is  attri 
butable  to  a  general  decline  in  the  number  of  non-jurisdic- 
tional complaints  and  information  requests  being  received  by 
the  Office.  It  appears  that  the  public  has  gained  a  greater 
awareness  of  our  jurisdiction.  The  Ombudsman  film  and  the 
distribution  of  brochures  across  the  Province  have  in- 
fluenced this  trend. 
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STATISTICAL  COMPARISON 

SEVENTH  REPORT/FY  79-80 
FIFTH  REPORT/SIXTH  REPORT/FY  78-79 
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I   FILES: 


COMPLAINT  DISPOSITION  SUMMARY 

7TH   REPORT/FY    79-80 
5TH    REP0RT/6TH    REPORT/FY    78-79 

5TH/6TH 
(FY  78/79) 


7TH 
(FY  79/80) 


OPENED 
CLOSED 
IN  PROGRESS 


6498 
6723 
19U 


5475 
46 55*** 
2562 


II  COMPLAINT  DISPOSITION  SUMMARY: 


JURISDICTION/COMPLAINTS 


WITHIN  JURISDICTION 
OUTSIDE  JURISDICTION 
NOT  DETERMINED 
INFORMATION  REQUESTS/ 
SUBMISSIONS 

TOTAL 


2866 

2354 

4050 

2375 

144 

102 

828 

608 

7888 

5439*** 

FINAL  ACTION/COMPLAINTS 


LISTEN 
EXPLAIN 
ADVISE 
REFER 

INQUIRE/REFER 
INQUIRE 
SUGGEST 

RECOMMENDATION 
REFUSE  TO  INVESTIGATE 
OR  FURTHER  INVESTIGATE 
TOTAL 


157 

283 

884 

453 

676 

250 

1888 

1131 

926 

691 

3181 

2348 

73 

78 

32 

36 

71 

169 

7888 


5439 


SETTLEMENT /COMPLAINTS 


RESOLVED/ASSISTED  (INVOLVED)* 
RESOLVED/ INDEPENDENT 
TOTAL  RESOLVED 


1750 

517 

2267 


1553 
57 

1610 


FINDINGS 


SUPPORTED 
NOT  SUPPORTED 


114 
1321 


108 
998 


RESULT  (only  resolved  complaints) 

FAVOUR  COMPLAINANT 
FAVOUR  GOVERNMENTAL 
ORGANIZATION 

NOT  RESOLVED 


949 


1318 
2267 


613 

997 
1610 


REASONS : 


ABANDONED 

WITHDRAWN 

NO  SOLUTION  IDENTIFIED 

CIRCUMSTANCES  CHANGED 

INFORMATION  REQUESTS/ 

SUBMISSIONS 
OUTSIDE  JURISDICTION 
REFUSE  TO  INVESTIGATE 

OR  FURTHER  INVESTIGATE 
RECOMMENDATION  DENIED 

TOTAL 


416 

415 

330 

354 

27 

13 

39 

13 

828 

608 

3889 

2244 

71 

169 

21 

13 

5621 

3829 

AVERAGE  DURATION  TO  CLOSING  (DAYS) 


101 


153 


NO  FOLLOW-UP  COMPLAINTS  AND 
INFORMATION   REQUESTS 


6058 


5097 


♦Applicable  to  FY  1979-80  complaints  only. 
***Some  files  involved  more  than  one  complaint, 
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COMPLAINT   DISPOSITION   SUMMARY 


5TH/6TH 
(FY   78/79) 


7TH 
(FY  79/80) 


III   COMPLAINTS  BY  ORGANIZATION: 

-involved  Ontario  Government, 
Ministries  or  Agencies 

-involved  private  agencies, 
firms  or  individuals 

-involved  municipalities 
or  local  police  forces 

-involved  Federal  Government 
departments  or  agencies 

-involved  courts 

-involved  international, 
other  provinces  or 
unspecified 


5192 

1244 

581 

332 

108 
7898 


3925 

699 

309 

248 
206 

56 
5443** 


**Some  complaints  involved  more  than  one  organization. 


SECTION  U?-(l) 
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SCHEDULE  "D" 


Directive  5.   (1)  On  and  after  the  l^th  day  of  Mav,  1965  the 
Medical  Branch  is  to  be  responsible  for  estimating  the  .clinical 
permanent  disability  of  injured  employees  including  permanent 
injuries  directly  covered  by  the  Permanent  Partial  Disability 
Rating  Schedule  and  claims  in  which  no  award  is  indicated. 

(2)  It  is  the  Pensions  Medical  Adviser*:s  responsibility  to 
estimate  the  injured  employee's  clinical  disability  which  is 
to  be  based  on  the  injured  employee's  medical  history  together 
with  the  medical  examiner's  findings  and  expressed  in  terms  of 
percentage  of  the  whole  man  with  reference  to  the  current 
Permanent  Partial  Disability  Rating  Schedule. 

(a)  As  a  general  rule,  persons  other  than  the  injured 
employee  and  the  medical  examiner  or  examiners  are 
not  to  be  present  during  the  clinical  examination. 

(3)  The  recommended  clinical  permanent  disability  rating  is 
to  be  either  a  permanent  ratinp  for  life  or  a  provisional 
rating  for  a  period  to  be  terminated  on  a  definite  date,  the 
period  to  be  decided  by  the  medical  examiner  but  rarely  for  a 
period  of  less  than  one  year. 

(a)  Reassessment  of  every  provisional  award  is  to  be  at 

least  two  weeks  prior  to  the  expiration  of  provisional 
period . 

(u)   The  industrial  diseases  Medical  Specialist  in  consultation 
with  the  Consultant  in  Industrial  Dermatolopy  and  a  Pensions 
Adjudicator  are  to  continue  to  jointly  determine  and  make  permanent 
awards  for  dermatitis. 

(5)  After  examination,  report  and  rec cmmendat i on  by  the  Advisory 
Committee  or.  Occupational  Chest  Disease,  awards  for  silicosis 
are  determined  by  the  Industrial  Diseases  and  Dependants  Section. 

(6)  Every  claim  involving  permanent  disability  rating  for  an 
ear  injury  or  for  industrial  deafness  is  to  be  referred  to 
Medical  Specialist,  Ears,  for  consideration.   Eye  injures  to 
Medical  Specialist,  Eyes. 

(7)  A  permanent  disability  pensioner  has  the  right  to  request 
a  review  of  his  clinical  rating  whore,  since  the  time  of  the 
original  clinical  rating,  a  progression  of  the  pensionable 
condition  occurs.   Where  such  a  progression  occurs,  the  Pensions 
Adjudicator  may  revise  the  award  from  a  date  considered  appropriate, 
but  such  date  is  not  to  be  earlier  than  three  months  prior  to  the 
date  of  the  injured  employee's  request  for  review. 


January  29th,  19B0 
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SECTION  42- (1) 

(8)  Where  an  injured  employee  questions  the  assessment  of 
his  clinical  rating,  the  original  medical  examiner  may  confer 
with  his  medical  colleagues,  revise  or  confirm  the  clinical 
rating,  or  suggest  that  the  injured  -employee  be  examined  at 

a  later  date. 

(9)  On  appeal,  the  clinical  permanent  disability  rating  is 
subject  to  change  only  by  a  subsequent  medical  examiner  or 
on  review  by  the  Senior  Pensions  Medical  Adviser,  the  Review 
Branch  of  Claims  Services  Division,  the  Appeals  Adjudicator, 
or  the  Appeal  Board. 

(a)  Where  a  permanent  disability  rating  is  altered  in 
any  way  the  claim  file  is  always  to  be  marked  back 
to  the  Senior  Pensions  Medical  Adviser  for 
reference  purposes. 

(10)  The  clinical  permanent  disability  rating  is  not  to  be 
influenced  by  extraneous  factors  such  as  the  injured  employee's 
particular  occupation  or  other  special  circumstances,  but 
account  is  to  be  taken  of  extraneous  factors  by  a  temporary 
provisional  supplementary  allowance. 

(11)  After  the  examination  by  the  medical  examiner,  the  Pensions 
Adjudicatoris  to  interview  the  injured  employee  for  the  purpose 

of  obtaining  all  relative  information  necessary  to  any  increase 
in  the  clinical  rating  by  way  of  temporary  provisional 
supplementary  allowance. 

(a)  Such  temporary  provisional  supplementary  allowance  is 
to  be  reviewed  at  least  once  in  every  three-year 
period  and  is  to  bear  a  proportional  relationship 

to  the  clinical  rating,  the  proportion  varying  as 
the  circumstances  warrant. 

(b)  In  considering  such  temporary  provisional  supplementary 
allowance,  the  Pensions  Adjudicator  is  to  satisfy  himself 
that  the  following  conditions  apply: 

(i)  The  injured  employee  is  incapable  and  likely  to 
remain  incapable  for  a  definite  period  of  time 
fbTl owing  his  regular  occupation,  and 

<ii)  The  injured  employee  is  incapable  of  following 
employment  oT  an  equivalent  standard  which  is 
suitable  to  Kis  cast",  ^and 

(iii)  The  incapacity  which  the  injured  employee  has 
suffered  is  due  in  whole  or  in  part  to  the 
compensable  disability. 


January  29th,  1980 
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SECTION  42(1) 

Directive  1.   GUIDELINES  FOR  THE  RATING  OF  PERMANENT  -DISABILITY 

RESPONSIBILITY 

The  Medical  Branch,  Medical  Services  Division,  is  responsible  for 
the  estimation  of  clinical  impairment  in  injured  employees.   The 
Claims  Adjudication  Branch,  Claims  Services  Division,  is  respons- 
ible for  estimating  the  impairment  of  earnings  capacity  and  est- 
ablishing the  level  of  post-accident  permanent  disability.   When 
estimating  the  impairment  of  earnings  capacity  from  the  nature  and 
degree  of  the  injury  and  establishing  the  level  of  post-accident 
disability,  consideration  is  to  be  given  to  Section  42  of  the  Act, 
as  a  whole  and  determination  made,  if  any  of  the  various  sub- 
Sections  apply. 

ADMINISTRATION 

Role  Of  The  Permanent  Disability  Medical  Staff 

The  Permanent  Disability  Medical  Staff  shall  estimate  the  degree 
of  clinical  impairment  from  the  nature  and  degree  of  the  injury, 
and  recommend  an  appropriate  clinical  rating  in  all  cases  except 
those  where  the  rating  can  be  established  from  medical  reports 
on  file,  for  example,  finger  amputations.  The  ratings  should  be 
expressed  in  terms  of  a  percentage,  in  accordance  with  the 
provisions  of  the  approved  Permanent  Disability  Rating  Schedule. 

Responsibility  Of  Permanent  Disability  Medical  Staff 

1.   The  Permanent  Disability  Medical  Staff  shall  be  responsible 
for  the  examination  of  the  injured  employee  and  the  recom- 
mendation of  a  clinical  rating  expressed  as  a  percentage. 

1.1  As  a  general  rule,  persons  other  than  the  injured 
employee  and  the  Permanent  Disability  Medical  Physician 
or  Examiner,  should  not  be  present  during  the  clinical 
examination,  except  for  a  Chaperone  and/or  an  Interpreter 

1.2  The  Permanent  Disability  Physician  shall  discuss  the 
findings  with  the  Pensions  Adjudicator  and  provide  a 
report  of  the  examination  findings  for  the  claim  file. 

1.3  The  award  shall  either  be  permanent  (duration  of 
impairment)  or  provisional  (a  term) . 

1.3.1  Provisional  awards  shall  be  for  a  term  of  not 
less  than  one  year  or  more  than  five  years. 

1.3.2  Provisional  awards  are  to  be  reviewed  on 
referral  from  the  Pensions  Adjudicator  prior 
to  expiry. 

August  5th,  19  80  Continued... 
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Role  Of  The  Claims  Pensions  Adjudicator 

The  Pensions  Adjudicator  shall  be  responsible  for  ratings  which 
can  be  determined  from  medical  reports,  for  example,  finger 
amputations  which  have  no  complications  or  other  superimposed 
conditions.   Such  ratings  are  to  be  based  on  the  approved  Permanent 
Disability  Rating  Schedule. 

Responsibility  Of  Pensions  Adjudicators 

The  Pensions  Adjudicators  shall  be  responsible  for  the  application 
of  the  provisions  of  Section  4215),  temporary  supplementary  awards, 
in  keeping  with  the  Board  approved  guidelines. 

The  Pensions  Adjudicator  shall  also  be  responsible  for  reviewing 
all  recommended  rating  by  the  Permanent  Disability  Medical  Staff. 

Permanent  Disability  Rating  Guidelines 

Subject  to  the  above,  the  following  points  are  to  be  taken  into 
consideration  when  estimating  the  impairment  of  earnings  capacity 
and  establishing  the  level  of  post-accident  disability. 

2.   Cases  are  usually  considered  for  permanent  disability  assess- 
ment when  optimum  recovery  has  occurred. 

2.1  It  is  the  Pensions  Adjudicator's  responsibility  to 
authorize  the  assessment  of  all  cases  for  permanent 
disability  evaluation  except  those  cases  emanating 
from  Appeals.   The  Pensions  Adjudicator  will  consult 
with  the  Permanent  Disability  Medical  Staff  as 
required. 

2.2  The  Pensions  Adjudicator  is  responsible  for  the  setting 
of  a  fair  and  equitable  permanent  disability  earnings 
basis  on  which  the  amount  of  the  permanent  disability 
award  is  calculated. 

2.3  The  Pensions  Adjudicator  may  authorize  permanent 
disability  awards  in  cases  of  amputations  of  a  finger 
or  toe  where  there  are  no  complications  or  other 
superimposed  conditions.   The  rating  is  to  be  determined 
from  the  level  of  amputation  in  keeping  with  the  approved 
Permanent  Disability  Rating  Schedule. 

2.4  The  Pensions  Adjudicator  is  to  inform  the  injured  employee 
at  the  time  of  the  interview  of  the  percentage  of  assessed 
disability,  the  approximate  dollar  value  of  the  award,  the 
right  to  appeal  the  award  and  to  request  a  review  of  the 
case  because  of  deterioration  of  the  compensable  condition. 
A  letter  of  confirmation  shall  be  sent  to  the  employee. 
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2.5  The  employer  is  to  be  informed  in  writing,  the  percentage 
of  assessed  disability  and  the  dollar  value  of  the  award. 
The  employer  has  the  right  to  appeal. 

Resolution*  Of  Disagreement  About  Recommended  Rating 

3.  The  Pensions  Adjudicator  must  ensure  that  the  recommended 
clinical  rating  takes  into  consideration  all  the  circum- 
stances in  every  case.   Where  there  is  disagreement  with 
the  recommended  clinical  rating,  the  file  shall  be  referred 
to  the  Pensions  Section  Supervisor  for  resolution  with  the 
Permanent  Disability  Medical  Consultant. 

Changes  In  Clinical  Rating 

4.  A  clinical  rating  may  be  changed  as  a  result  of: 

4.1  A  subsequent  permanent  disability  medical  examination. 

4.2  The  recommendation  of  the  Permanent  Disability  Medical 
Consultant  or  a  Committee  appointed  by  the  Director  of 
Medical  Branch. 

4.3  An  order  from: 

4.3.1  The  Claims  Review  Branch 

4.3.2  Appeals  Adjudicator 

4.3.3  Appeal  Board 

Processing  Of  Appeals 

5.  An  injured  employee  and  the  employer  both  have  the  right  to 
appeal  the  percentage  of  assessed  permanent  disability  or  the 
amount  of  the  award. 

Within  One  Year  From  The  Date  Of  Assessment 

5.1  Where  the  request  is  received  within  one  year  from  the 
date  of  assessment,  the  request  is  to  be  evaluated  by 
a  Pensions  Adjudicator  and  a  member  of  the  Permanent 
Disability  Medical  Staff  who  may: 

5.1.1  Confirm  the  quantum  of  the  award. 

5.1.2  Arrange  for  assessment  by  a  Senior  Team  who  may: 
Increase  the  quantum  of  the  award,  confirm  the 
quantum  of  the  award. 
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5.2  Any  adverse  pension  decisions  resulting  from  a  requested 
review  will  be  referred  by  a  Pensions  Adjudicator  to 
the  Claims  Review  Branch  for  review  before  the  employee 
is  notified.  . 

Beyond-  One  Year  From  Date  Of  Assessment 

5.3  Where  the  request  is  received  beyond  one  year  from  the 
date  of  last  assessment,  the  request  is  to  be  handled 
as  follows: 

5.3.1  A  Pensions  Adjudicator  will  ask  the  injured 
employee  to  submit  an  up-to-date  medical  report 
or  the  Pensions  Adjudicator  may  ask  the  Perman- 
ent Disability  Medical  Staff  to  arrange  for 
examination  without  an  up-to-date  report. 

5.3.2  Where  the  medical  report  is  requested,  it  is  to 
be  evaluated  by  the  Pensions  Adjudicator  and  a 
member  of  the  Permanent  Disability  Medical  Staff. 
They  may  confirm  the  award  without  further 
examination  or  arrange  assessment  at  the  Board's 
Offices . 

Increases  In  The  Quantum  Of  Award  Following  Requests  For  Review 

5.4  Any  increase  in  the  quantum  of  an  award  is  to  date  from: 

5.4.1  Three  months  prior  to  the  date  of  the  request  for 
review. 

5.4.2  An  earlier  date  if  such  date  is  supported  by 
medical  evidence  or, 

5.4.3  In  re-opened  claims,  a  date  supported  by  medical 
evidence. 

5.5  With  an  appeal  of  a  review  conducted  beyond  one  year  of 
the  last  assessment,  the  procedures  outlined  in  paragraph 
5.1  apply. 

Review  Subsequent  To  Appeal  Board  Decisions 

6.1   Requests  for  a  review  received  within  one  year  of  the 
last  Appeal  Board  ruling  on  the  permanent  disability 
issue,  are  to  be  dealt  with  in  Appeals  as  an  Application 
to  Reconsider. 
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6.2  If,  within  one  year,  subsequent  to  an  Appeal  Board  ruling, 
the  claim  has  been  re-opened  and  benefits  paid,  requests 
for  review  or  review  resulting  from  deterioration  in 
permanent  disability,  are  to  be  dealt  with  by  the  Claims 
Services  Division  as  a  new  issue. 

6.3  Requests  for  review  which  do  not  fall  within  the  time 
frame  as  set  out  under  paragraph  6.1  are  to  be  dealt 
with  by  the  Claims  Services  Division  as  a  new  issue. 

Cases  Not  Meeting  General  Criteria 

7.  Permanent  disability  cases  which  do  not  meet  the  general  criteria 
should  be  individually  judged  and  dealt  with  equitably  and  fairly 
having  regard  to  all  circumstances. 


August  5th,  1980  February  12th,  1980 
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SUMMARY   OF   RECOMMENDATIONS 

1.  The  question,  however,  of  whether  and  to  what  extent  persons  are  given 
notice  of  the  available  appeal  procedures  continues  to  trouble  the  Committee.  THE 
COMMITTEE  THEREFORE  RECOMMENDS  THAT  THE  MINISTRY  OF  HEALTH 
GIVE  PROMPT  NOTICE  TO  ALL  PERSONS  WHOSE  CLAIMS  FOR  BENEFITS 
UNDER  R990  ARE  IN  THE  FUTURE  REFUSED,  FULL  PARTICULARS  OF  THE 
APPEAL  PROCEDURES  AVAILABLE  TO  THEM  AT  THE  SAME  TIME  AS  THE 
NOTICE  OF  REFUSAL  IS  COMMUNICATED.  (1)   (Page  17) 

2.  Accordingly,  the  Committee  recommends  that  THE  LEGISLATIVE 
ASSEMBLY  APPROVE  AND  ADOPT  THE  RECOMMENDATION  OF  THE 
OMBUDSMAN  AND  THAT  THE  HOUSING  AUTHORITY  IN  QUESTION  GIVE  THE 
COMPLAINANT  AND  HIS  FAMILY  IMMEDIATE  ACCOMMODATION  IN  A 
SUITABLE  GEARED  TO  INCOME  HOUSING  UNIT;  AND  IF  A  SUITABLE  UNIT  IS 
NOT  AVAILABLE  IMMEDIATELY,  THAT  THE  HOUSING  AUTHORITY 
ACCOMMODATE  THE  FAMILY  IN  THE  FIRST  SUCH  UNIT  WHICH  BECOMES 
AVAILABLE.  (2)  (Page  37) 

3.  Further,  the  Committee  cannot  but  believe  that  had  the  Ontario  Housing 
Corporation  given  this  housing  authority  more  in  the  way  of  guidance  respecting  its 
decision  making  functions,  this  complaint  may  not  have  arisen.  The  Committee 
recognizes  that  the  rules  of  natural  justice  may  not  strictly  apply  in  the  circum- 
stances of  this  decision.  However,  the  emerging  principle  of  administrative  fairness 
may  very  well  have  application  to  decisions  of  that  nature.  That  is,  housing 
authorities  in  Ontario  excercising  their  decision  making  authorities  in  the  matter  of 
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subsidized  residential  accommodation,  may  very  well  have  to  treat  applicants  fairly 
by  adhering  to  certain  rules  of  substantial  and  procedural  law.  In  any  event,  in  the 
Committee's  opinion,  it  is  incumbent  upon  the  Ontario  Housing  Corporation  to  give 
the  housing  authorities  in  Ontario  more  guidance  and  directions  in  the  matter  of 
decision  making  than  that  which  is  now  found  in  its  manuals.  Accordingly,  the 
Committee  recommends  that  THE  ONTARIO  HOUSING  CORPORATION  IMME- 
DIATELY CONDUCT  A  REVIEW  AND  STUDY  OF  ITS  MANUALS  AND  THE 
DECISION  MAKING  FUNCTIONS  OF  HOUSING  AUTHORITIES  IN  PARTICULAR 
FOR  THE  PURPOSE  OF  AMENDING  ITS  MANUALS  TO  GIVE  HOUSING  AUTHORI- 
TIES MORE  GUIDANCE  IN  ORDER  THAT  THE  RULES  OF  ADMINISTRATIVE 
FAIRNESS  WILL  BE  MORE  STRICTLY  ADHERED  TO.  (3)  (Page  37/38) 

4.  In  accordance  with  the  Committee's  motion,  the  Committee  recommends 
that  THE  WORKMEN'S  COMPENSATION  BOARD  REVOKE  ITS  DECISION  DATED 
AUGUST  30,  1977  AND  EXTEND  TO  THE  COMPLAINANT  THE  BENEFIT  OF 
REASONABLE  DOUBT  TO  GRANT  ENTITLEMENT  FOR  AN  INCIDENT  ARISING 
OUT  OF  AND  IN  THE  COURSE  OF  HIS  EMPLOYMENT  ON  APRIL  9,  1976  WHICH 
AGGRAVATED  A  PRE-EXISTING  BACK  CONDITION  AND  AWARD  THE  APPRO- 
PRIATE COMPENSATION  BENEFITS.  ^  (Page  46) 

5.  Therefore,  the  Committee  recommends  that  THE  WORKMEN'S 
COMPENSATION  BOARD  VARY  ITS  DECISION  DATED  JANUARY  12,  1978  AND 
GRANT  THE  COMPLAINANT  TEMPORARY  DISABILITY  BENEFITS  FROM  THE 
DATE  OF  HIS  ACCIDENT  (OCTOBER  3,  1975)  UNTIL  SUCH  TIME  AS  MEDICAL 
EVIDENCE  INDICATES  THAT  THE  COMPLAINANT'S  CONDITION  IS  STABILIZED. 
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AT  THAT  TIME  THE  COMPLAINANT  SHOULD  THEN  BE  GRANTED  A  PERMA- 
NENT DISABILITY  AWARD  IN  AN  AMOUNT  TO  BE  DETERMINED  BY  THE 
WORKMEN'S  COMPENSATION  BOARD.  (5)  (Page  50) 

6.  Accordingly  the  Committee  recommends  that  THE  WORKMEN'S  COMP- 

ENSATION BOARD  REVOKE  ITS  DECISION  DATED  JULY  29,  1977  AND  GRANT 
THE  COMPLAINANT  AN  INCREASE  IN  HIS  PERMANENT  PARTIAL  DISABILITY 
AWARD  OF  20%  PURSUANT  TO  SECTION  42  OF  THE  WORKMEN'S  COMPENSA- 
TION ACT.  (6)  (Page  55) 
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